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Functions of the Committee 
 
The Committee on the Office of the Ombudsman and the Police Integrity Commission is 
constituted under Part 4A of the Ombudsman Act 1974. The functions of the Committee 
under the Ombudsman Act 1974 are set out in s.31B(1) of the Act as follows: 
 

• to monitor and to review the exercise by the Ombudsman of the Ombudsman’s 
functions under this or any other Act; 

• to report to both Houses of Parliament, with such comments as it thinks fit, on any 
matter appertaining to the Ombudsman or connected with the exercise of the 
Ombudsman’s functions to which, in the opinion of the Joint Committee, the attention 
of Parliament should be directed; 

• to examine each annual and other report made by the Ombudsman, and presented to 
Parliament, under this or any other Act and to report to both Houses of Parliament on 
any matter appearing in, or arising out of, any such report; 

• to report to both Houses of Parliament any change that the Joint Committee considers 
desirable to the functions, structures and procedures of the Office of the Ombudsman; 

• to inquire into any question in connection with the Joint Committee’s functions which 
is referred to it by both Houses of Parliament, and to report to both Houses on that 
question. 

• These functions may be exercised in respect of matters occurring before or after the 
commencement of this section of the Act. 

 

Section 31B(2) of the Ombudsman Act specifies that the Committee is not authorised: 

• to investigate a matter relating to particular conduct; or 

• to reconsider a decision to investigate, not to investigate or to discontinue 
investigation of a particular complaint; or 

• to exercise any function referred to in subsection (1) in relation to any report under 
section 27; or 

• to reconsider the findings, recommendations, determinations or other decisions of the 
Ombudsman, or of any other person, in relation to a particular investigation or 
complaint or in relation to any particular conduct the subject of a report under section 
27; or 

• to exercise any function referred to in subsection (1) in relation to the Ombudsman’s 
functions under the Telecommunications (Interception) (New South Wales) Act 1987. 

 
The Committee also has the following functions under the Police Integrity Commission Act 
1996:  

• to monitor and review the exercise by the Commission and the Inspector of their 
functions; 

• to report to both Houses of Parliament, with such comments as it thinks fit, on any 
matter appertaining to the Commission or the Inspector or connected with the exercise 
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of their functions to which, in the opinion of the Joint Committee, the attention of 
Parliament should be directed; 

• to examine each annual and other report of the Commission and of the Inspector and 
report to both Houses of Parliament on any matter appearing, or arising out of, any 
such report; 

• to examine trends and changes in police corruption, and practices and methods 
relating to police corruption, and report to both Houses of Parliament any changes 
which the Joint Committee thinks desirable to the functions, structures and 
procedures of the Commission and the Inspector; and 

• to inquire into any question in connection with its functions which is referred to it by 
both Houses of Parliament, and report to both Houses on that question. 

 
The Act further specifies that the Joint Committee is not authorised: 

• to investigate a matter relating to particular conduct; or 

• to reconsider a decision to investigate, not to investigate or to discontinue 
investigation of a particular complaint, a particular matter or particular conduct; or 

• to reconsider the findings, recommendations, determinations or other decisions of the 
Commission in relation to a particular investigation or a particular complaint. 

 
The Statutory Appointments (Parliamentary Veto) Amendment Act, assented to on 19 May 
1992, amended the Ombudsman Act by extending the Committee’s powers to include the 
power to veto the proposed appointment of the Ombudsman and the Director of Public 
Prosecutions. This section was further amended by the Police Legislation Amendment Act 
1996 which provided the Committee with the same veto power in relation to proposed 
appointments to the positions of Commissioner for the PIC and Inspector of the PIC. Section 
31BA of the Ombudsman Act provides: 
 

(1) The Minister is to refer a proposal to appoint a person as Ombudsman, Director of Public 
Prosecutions, Commissioner for the Police Integrity Commission or Inspector of the Police 
Integrity Commission to the Joint Committee and the Committee is empowered to veto the 
proposed appointment as provided by this section. The Minister may withdraw a referral at any 
time. 

(2) The Joint Committee has 14 days after the proposed appointment is referred to it to veto the 
proposal and has a further 30 days (after the initial 14 days) to veto the proposal if it notifies 
the Minister within that 14 days that it requires more time to consider the matter. 

(3) The Joint Committee is to notify the Minister, within the time that it has to veto a proposed 
appointment, whether or not it vetoes it. 

(4) A referral or notification under this section is to be in writing. 

(5) In this section, a reference to the Minister is; 

(a) in the context of an appointment of Ombudsman, a reference to the Minister administering 
section 6A of this Act; 

(b) in the context of an appointment of Director of Public Prosecutions, a reference to the 
Minister administering section 4A of the Director of Public Prosecutions Act 1986; and 

(c) in the context of an appointment of Commissioner for the Police Integrity 
Commission or Inspector of the Police Integrity Commission, a reference to the 
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Minister administering section 7 or 88 (as appropriate) of the Police Integrity 
Commission Act 1996. 
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Chairman’s Foreword 
The twelfth General Meeting with the Ombudsman highlights the importance of the 
Ombudsman’s ability to report to Parliament direct, in keeping with the status of the 
Ombudsman as an independent statutory officer. 
 
Since the Committee conducted the public hearing for the General Meeting the Ombudsman has 
tabled the annual report of the Office on reviewable deaths and a special report to Parliament on 
improving outcomes for children at risk of harm. The annual report is the first by the Ombudsman 
on the reviews of the deaths of certain children and those people with a disability who have died 
in care.  
 
The Committee has monitored the implementation of the Ombudsman’s new statutory functions 
in this area and has noted the key findings of the reports. The outcomes of the serious issues 
covered in the Ombudsman’s investigations under this part of his jurisdiction and the adoption of 
the Ombudsman’s recommendations will be closely scrutinised by the Committee, which is 
reassured that the Ombudsman has the power to make further special reports direct to 
Parliament should he consider this to be necessary.  
 
However, there are a number of legislative review functions performed by the Ombudsman that 
are not subject to direct report to Parliament. In these instances, the Ombudsman’s reports are 
provided to the Minister in the first instance, who is responsible for tabling the Ombudsman’s 
report in Parliament. The Committee has recommended that the reporting provisions relating to 
all of the Ombudsman’s statutory review functions be amended so that the Minister has 28 days 
within which to table the Ombudsman’s report, after which time the Ombudsman may table the 
report direct to Parliament. This preserves an appropriate balance between ministerial 
responsibility and the Ombudsman’s independence.  
 
A number of statutes, other than the Ombudsman Act 1974, confer jurisdiction on the 
Ombudsman and may be subject to legislative review by the relevant Minister. The Committee 
has continued to follow such reviews and has been critical of their conduct and the length of 
time taken to report to Parliament on the outcomes. The information obtained through the 
General Meeting has done nothing to allay the Committee’s concerns in this regard. 
 
The extension of the Ombudsman’s jurisdiction in recent years has significantly increased the 
range of issues covered during General Meetings, which remain a key accountability exercise. 
Consequently, preparing answers to the Committee’s questions on notice and participating in the 
public hearing requires considerable effort and resources by the Office. The Committee 
appreciates the level of detailed information and evidence provided by the Ombudsman, and the 
Office’s statutory officers and staff for this purpose. I also wish to thank the Members of the 
Committee for their contribution to the General Meeting and their participation in deliberations. 
 
 
 
 
 
 
Paul Lynch MP 
Chairman 
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Chapter One - Commentary 
Special Reports 
1.1 The Committee is particularly concerned about the findings contained in both of the 

Ombudsman’s Special Reports—on assisting homeless people, and on the need for 
the Department of Aging, Disability and Home Care to improve services for children, 
young people and their families — and will continue to monitor the adoption of the 
Reports’ recommendations, particularly the failure to implement, or the decision to 
only partly implement, six of the nineteen recommendations in the Assisting 
Homeless People Report.  

 
1.2 The Committee is also very concerned by the findings of the Ombudsman’s Special 

Report, Improving Outcomes for Children at Risk of Harm – A Case Study, published 
in December 2004, as well those in its Reviewable Deaths Annual Report 2003-
2004 and will monitor the uptake of the Ombudsman’s recommendations in these 
reports. 

 
1.3 The Committee notes that the Ombudsman would be able to make a further special 

report to Parliament on the take-up of his recommendations in any of the 
aforementioned reports should he consider such a course to be necessary. 

 
Reporting on the Ombudsman’s legislative review functions 
1.4 A number of statutes, in particular statutes that confer new powers on NSW Police, 

are subject to review by the Ombudsman. The Committee examined the length of 
time that had elapsed between the provision of the Ombudsman’s reports to relevant 
Ministers on the legislative reviews undertaken by the Office, and the subsequent 
tabling of the report in Parliament by the Minister.  

 
1.5 The Ombudsman gave details of the timeframes for the tabling of his reports as 

follows: 
 
1.6 Minister for Police: 

1. Crimes Legislation Amendment (Police and Public Safety) Act 1998 
- provided to the Minister on 11 November 1999; tabled in Parliament 

approximately 7.5 months later on 29 June 2000. 
2. Police Powers (Vehicles) Act 1999 

- provided to the Minister on 5 August 2000; tabled 4 months later on19 
December 2000 
 

1.7 The Committee considers that such delays in the tabling of the Ombudsman’s 
legislative review reports are unacceptable. 

 
1.8 The shortest period between provision of the Ombudsman’s legislative review report 

to the Minister and tabling of the report in Parliament occurred in the case of the 
interim legislative review report on Crimes (Forensic Procedures) Act 2000, which 
the Attorney General tabled five weeks after having received the report (report 
provided to Attorney General on 21 September 2004 and tabled by the Minister on 
28 October 2004.) 
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1.9 The Ombudsman also provided a report on the legislative review of the Police Powers 
(Vehicles) Act (as amended by the Police Powers (Vehicles) Amendment Act 2001) 
to the Minister for Police and the Commissioner of Police on 22 September 2003. 
There is no requirement under the Act for the Minister to table the report in 
Parliament. The Committee notes that despite giving an undertaking to the 
Ombudsman to table the report, the Minister had not done so as at 17 November 
2004. The report does not appear to have been tabled in Parliament at the time the 
Committee’s report was finalised.  

 
1.10 The Committee considers that the reporting obligations with respect to the outcomes 

of legislative reviews undertaken by the Ombudsman should be consistent between 
the various acts that include review by the Ombudsman. Also, they should be 
consistent with the reporting provisions for Ombudsman reports generally. Most of 
the legislative review reporting provisions state that the Minister must table the 
Ombudsman’s report as soon as practicable after receiving it. At a minimum, the 
Committee considers it desirable that the provisions for legislative review by the 
Ombudsman should consistently specify a period for tabling of the Ombudsman’s 
report by the Minister in Parliament.  

 
1.11 However, given the considerable length of time that has elapsed between provision of 

the Ombudsman’s legislative review reports to the relevant Minister and their tabling 
in Parliament, the Committee thinks that providing for a consistent timeframe for 
tabling is not enough to guarantee that tabling occurs within a reasonable period. 
The Committee notes that under the Ombudsman Act the Ombudsman reports direct 
to the Parliament, with the exception of reports made under s.26 of the Ombudsman 
Act, which are provided to the relevant Minister. However, s.27(1) of the 
Ombudsman Act enables the Ombudsman to make a report to the Presiding Officer 
of each House of Parliament, where he is not satisfied that sufficient steps have 
been taken in due time in consequence of a report under section 26. Under s.31 of 
the Ombudsman Act 1974 the Ombudsman may make a special report at any time 
direct to Parliament. Under s.31(2) the Ombudsman may include in a s.31 or s.27 
report a recommendation that the report be made public forthwith. The 
Ombudsman’s Annual Report also is furnished to the Presiding Officer of each House 
of Parliament.  

 
1.12 The Ombudsman expressed a preference that he either table the legislative review 

reports directly to Parliament, as is the practice with the Office’s other reports, or, 
where the legislation provides for the Minister to table the Ombudsman’s report, a 
time period for the tabling process should be specified. In response to a question 
from the Chair at the General Meeting, Mr Barbour stated: 

 
My preferred position would be for the Ombudsman to table it in Parliament once it is 
concluded. We always conduct appropriate discussion and communication with those 
parties that have an interest in the matter. So by the time we finalise our report there 
will have been a copy of our provisional thinking and our provisional report provided to 
those agencies and/or Minister relevant for the particular task. 

If our preference is not met then certainly I think the next preferable course would be for 
there to be a time period set out in the legislation under which the Minister ought table 
the report in Parliament. Ideally I would think that would be within a 28-day period.   
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1.13 In view of a Minister’s responsibility for proposals affecting the legislation within his 
or her portfolio, the Committee has decided that the statutes that provide for 
legislative review by the Ombudsman should specify a 28-day period for the Minister 
to table the report to Parliament. Where a Minister does not table a legislative review 
report by the Ombudsman within 28 days of its receipt, provision should be made for 
the Ombudsman to table the report in question direct to the Presiding Officers of 
Parliament, as is the case with the reporting provisions under the Ombudsman Act 
1974.  

1.14 The Ombudsman also pointed out an anomaly in his review of the Crimes (Forensic 
Procedures) Act 2000, where the legislation provided only that the Attorney General 
receive the interim report, although the final report was to be submitted to the 
Minister for Police and the Commissioner of Police as well, both of whom have a 
substantial role in the administration of DNA sampling and analysis. The 
Ombudsman suggested that legislation conferring a review function on his office 
should provide that interim reports are provided to the same Ministers and heads of 
agency as are required to receive the final report. The Committee supports this 
proposal. 

 
Recommendation:  
 
The Committee recommends that the statutory reporting provisions contained within any 
legislation that confers a review function on the Ombudsman should provide that: 
 
i. a report by the Ombudsman on the review of any legislation falling within a Minister’s 

administrative responsibility be tabled in Parliament by the Minister within 28 days 
of receipt of the report; 

 
ii. where the Minister fails to table a legislative review report by the Ombudsman 

within the specified 28 days time limit, provision be made for the Ombudsman to 
table the report in question direct to the Presiding Officers; 

 
iii. interim reports on legislative reviews undertaken by the Ombudsman be provided to 

the same Ministers and heads of agency as receive the final report. 
 
Review of the Law Enforcement (Controlled Operations) Act 1997 
1.15 In previous reports to Parliament, the Committee has been critical of the conduct of 

the review of legislation impacting upon the Ombudsman’s jurisdiction and the 
operation of the Office. In following up on the progress of the review of the Law 
Enforcement (Controlled Operations) Act 1997, the Committee has become aware 
that the report on this legislative review was provided to Cabinet before it was tabled 
in Parliament.  

 
1.16 The statutory reporting deadline for tabling the review on the controlled operations 

legislation in Parliament was 1 December 2003. Section 32 of the Law Enforcement 
(Controlled Operations) Act 1997 requires that the report on the second review of the 
Act be tabled in Parliament by this date. However, the report by the Ministry for 
Police is dated February 2004 and was not tabled in Parliament until 23 June 2004, 
six months after the reporting date specified in the Act. The Committee became 



Committee on the Office of the Ombudsman and the Police Integrity Commission 

Commentary 

4 Parliament of New South Wales 

aware through the Ombudsman’s Annual Report for 2003-2004 that the Office 
provided comment on 24 March 2004 in relation to a Cabinet Minute dealing with 
the report on the legislative review of the controlled operations legislation. The 
Ombudsman’s answers to questions on notice from the Committee indicate that he 
was asked to comment on a Cabinet Minute that: 

. . . sought approval to (i) table the report of the review, (ii) accept the recommendations 
of the review and (iii) approve the development of a Bill arising from the 
recommendations contained within it. 

1.17 The Committee considers that the process of submitting legislative review reports to 
Cabinet without meeting the date for tabling in Parliament is a breach of the 
statutory reporting requirements of the relevant review legislation, in this case the 
Law Enforcement (Controlled Operations) Act 1997.  

 
1.18 It is the opinion of the Committee that where Parliament has enacted legislation 

that requires a Minister to report to it on the outcomes of the review of legislation 
within the Minister’s portfolio, the report must be tabled on or before the deadline 
provided in the Act. The Committee holds the view that failure to report within the 
required period, on the basis that Cabinet approval is being sought for tabling, is a 
clear breach of the reporting requirements of the Act and shows an obvious 
disregard for the authority of the Parliament. Seeking Cabinet approval for tabling in 
this instance is unnecessary. The intent of Parliament in enacting the statutory 
provisions that deal with the Minister’s reporting obligation was to require the 
Minister to table the report in Parliament by the specified dated. The Committee 
acknowledges that it is open to the Minister to seek the advice of his Cabinet 
colleagues on any matter relating to his portfolios responsibilities. However, that is 
no excuse for failing to meeting the legislative review reporting requirements.  

 
1.19 Previously, the Committee has been critical of the consultation process by which the 

Ombudsman’s opinion on proposed changes to the controlled operation legislation 
was sought. The Committee raised its concerns in previous General Meeting Reports 
and also with the former Minister for Police, in correspondence dated 16 August 
2004. The proposed legislative amendments would make significant changes to the 
legislation by establishing a two-tier controlled operations scheme but the 
Committee considers that the Ministry’s report includes little or no detailed analysis 
of the Ombudsman’s views on the implications of the proposals for his jurisdiction, 
and the performance of his functions under the Act.  

 
1.20 The extent of the consultation process undertaken on proposals to amend the 

controlled operations legislation meant that the Ombudsman was not in a position to 
advise the Committee at the General Meeting, as to how the outcomes of the 
legislative review would impact on his jurisdiction with respect to controlled 
operations and the operation of the Office. The Committee notes the issue that arose 
between the Ombudsman’s Office and NSW Police over the nature and extent of the 
Ombudsman’s jurisdiction under the controlled operations legislation remains 
unresolved. At the time of writing this report, amending legislation arising from the 
review of the Act had yet to be introduced into Parliament, and the Committee 
understands that the Ombudsman has yet to be consulted on the draft Bill.  
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1.21 The Committee will continue to monitor the exercise of the Ombudsman’s functions 
with respect to controlled operations and the impact of any changes to the 
legislation on the Ombudsman’s jurisdiction and the work of the Office. 

 
Telecommunications interceptions (TI) 
1.22 The Committee provided questions on notice for the purpose of exercising its 

functions under the Police Integrity Commission Act 1996 concerning a report 
prepared by the Ombudsman for the Attorney General on the dissemination of TI 
and other surveillance material during Operation Florida, which was conducted by 
the Police Integrity Commission (PIC). This particular incident had been the subject 
of an investigation and report by the former Inspector of the PIC, the Hon. M.D. 
Finlay. In his response to the Committee, the Ombudsman stated that he had had 
no authority to provide a copy of the report to the PIC Inspector. The Committee 
considered that, in view of the Inspector’s functions and jurisdiction, and in light of 
the report1 by the previous Inspector on this particular matter, the Police Integrity 
Commission should ensure that a copy of the Ombudsman’s report is forwarded to 
the PIC Inspector. It notes that the PIC provided a copy of the report to the 
Inspector on 11 January 2005. 

 
Protected Disclosures 
1.23 The Committee received correspondence in December 2004 from the Ombudsman 

advising that his office would be involved in a joint research project into 
whistleblower management and protection. Various agencies and academics from 
across Australia will contribute to the project whose completion is anticipated in 
2008. Should the Committee be referred the third review of the Protected 
Disclosures Act by the Parliament, in accordance with s.32 of the Act, the 
Committee would not propose conducting the review until the research project was 
completed, so that the Committee had the benefit of the project’s findings. 

 
 
 
 

                                         
1 Committee on the Office of the Ombudsman and the PIC, Sixth General Meeting with the Commissioner for 
the Police Integrity Commission (June 2002), Appendix 3: Report of a Preliminary Investigation re “Four 
Corners” program: 8 October 2001, by Hon Mervyn Finlay QC, Inspector of the Police Integrity 
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Chapter Two - Questions on Notice 
 

 
GENERAL MEETING with the OMBUDSMAN 

30 NOVEMBER 2004 
 

QUESTIONS ON NOTICE 
 

1. Office Management 
 

(i) Of a total 76 complaints received about the office, 7 were justified or partly 
justified and a further 31 were found to have had some substance and were 
resolved by remedial action (p.18). What types of complaints were justified or 
partly justified, and what types of matters were resolved by remedial action?  

 
(ii) The number of requests for decisions to be reviewed is highest in the General 

Area, specifically in relation to local councils and other public sector agencies. 
What particular factors lead to this tendency for review requests in relation to such 
complaints? 

 
(iii) Has the Office’s reviews of particular decisions led to any changes in its decision-

making processes or other practices (p.18)? 
 
(iv) The Annual Report refers to the review by the General Team, with the assistance 

of an evaluation consultant, of its performance indicators. Has the General Team 
changed its performance indicators as a result of this review? What performance 
benchmarks have been set across the Office and do these measures vary between 
divisions? 

 
(v) Has the review of the Office’s corporate plan been completed? 

 
2. Special Reports to Parliament 
 

During 2003-2004 the Ombudsman tabled two special reports to Parliament entitled: 
 

• Assisting homeless people – the need to improve their access to accommodation 
and support services (May 2004); and 

• DADHC – the need to improve services for children, young people and their 
families (April 2004). 

 
(i) What has been the response of the relevant departments to the recommendations 

made in each report?  
(ii) In particular, has the DADHC completed the implementation of their action plan 

in accordance with the timeline provided at Appendix 1 of the Special Report and 
does the Office anticipate that DADHC will be in a position at the end of January 
2005 to give advice on the effectiveness of the action plan (p.28)?  
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(iii) Does the Office accept any of the criticisms made by certain agencies delivering 
SAAP services on the report concerning assistance to homeless people (p.36)? 

 
3. Community Services  
 

(i) The Annual Report details that five investigations were started in 2003-4 and six 
investigations were finalised. What factors prompted the Ombudsman to exercise 
his investigation powers in these instances?  

 
(ii) Has the Office received the information requested from DOCS about the operation 

of its Helpline and what response has occurred with respect to the processing of 
risk-of-harm reports on which the Office had expressed concern (p.28)? 

 
(iii) Has DoCS’ fully implemented the recommendations arising from its internal review 

of case study 9 and the identified systemic issues relating to the investigation of 
risk of harm reports, and the carer assessment process and probity checking of 
foster and kinship carers? 

 
(iv) What action has followed DADHC’s review of legislation governing the licensing of 

boarding houses and the subsequent preparation of an options paper for the 
Minister (p.30)?  

 
(v) Has DADHC adopted the Office’s recommendation that the Department amend its 

policies and procedures for monitoring boarding houses, and that it review all 
boarding house files to ensure the inclusion of relevant documentation (see case 
study 10 - p.30)? 

 
(vi) What has been the response of DADHC and the Department of Health to the 

Office’s proposals concerning the provision of health and other services to people 
with a disability in care, following on from the Office’s review of the death of 37 
people who died with a disability in care between 1 July and 31 December 2002 
(p.43)? 

 
(vii) What is the Office’s initial assessment of its revised approach to the allocation of 

resources for the official community visitors scheme as outlined at p.32 of the 
Annual Report? 

 
(viii) Of the issues identified by official community visitors in 2003-2004, the number 

of issues resolved as a percentage of the number of issues identified fell below 
50% in total and also in respect to each target group of services (see Figure 19 – 
p.34). Does the Ombudsman have any particular concerns or comment about this 
statistic? 

 
(ix) Has the Office reported to DADHC on the systemic issues identified by audits of 

individual planning in non-government disability accommodation services (p.37)?  
 

(x) How does the Office propose to examine the progress of NSW government 
agencies in meeting the needs of people with intellectual disabilities who are in 
contact, or at risk of contact, with the criminal justice system (p.37)? 
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(xi) Is there any update on the response of agencies to those recommendations by the 

Office that are discussed at p.41 of the Annual Report? 
 
4. Child Protection 
 

(i) From 30 September 2004 the Ombudsman’s child protection jurisdiction will be 
extended to include all family day care services, and mobile and home-based 
children’s services (p.186). What impact is this extension expected to have on the 
Office’s workload in the child protection area? 

 
(ii) The Annual Report notes that the Ombudsman’s Office is of the view that the 

Catholic Commission for Employment Relations (CCER) “is not a viable head of 
agency for Catholic agencies in the future” and indicates that the Office has 
agreed to consult with representatives of the Catholic Church before finalising its 
view as to a suitable new head of agency (p.57). What view has the Office arrived 
at on this question and what has been the outcome of the Office’s consultations 
with the representatives of the Catholic Church?  

 
(iii) Has the Office completed its audit of the 11 diocesan Catholic Education Offices, 

undertaken as a result of the failure of the CCER to conduct such an audit (p.50)? 
 

(iv) Is the Office satisfied that the centralised complaint assessment and review 
branch established by DOCS has led to significant improvements in the handling 
of reportable allegations involving employees, eg delays in notifications to the 
Office of the Ombudsman (p.57)? 

 
(v) The Annual Report refers to a disagreement between the Department of Juvenile 

Justice and the Office about what constitutes sufficient evidence to determine 
that an allegation is false and to concerns on the part of the Office about the lack 
of documentation provided by the Department about their decision-making (p.59). 
Has a consensus been reached between the Office and the Department on these 
matters? 

 
(vi) What is involved in exercising the Ombudsman’s function of examining whether or 

not an agency’s decision to notify or not notify the Commission for Children and 
Young People is reasonable? 

 
(vii) The child protection scheme places significant responsibility on agencies for 

internal investigation of complaints, risk assessment of staff and the conduct of 
disciplinary proceedings. The Annual Report provides some insight into these 
activities by agencies and the efforts by the Ombudsman’s Office to provide 
guidance and instruction to agencies in these areas. How well do agencies 
understand the concepts and methodologies relevant to the conduct of 
investigations, risk assessments and disciplinary proceedings?  

 
(viii) To what extent have agencies taken up the Ombudsman’s advice on policy, 

training and administrative measures that would assist them to undertake these 
activities?   
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(ix) In Carter v NSW Netball Association [2004] NSWSC 737, delivered on 17 August 

2004, Palmer J drew attention to the fact that voluntary sporting bodies (such as 
the Defendant in this particular case i.e. the NSW Netball Association) are not 
designated employers within Part 3A of the Ombudsman Act 1974 and, as a 
result, are not subject to the Ombudsman’s monitoring of systems for handling 
and responding to allegations of conduct that would constitute child abuse.  Does 
the Ombudsman have any views on the matters highlighted in the judgment, in 
particular, the proposed extension of the Office’s jurisdiction to include 
associations such as voluntary sporting bodies?  

 
(x) The Annual Report notes that children who identify as an Aboriginal or Torres 

Strait Islander make up 1% of the total NSW children population but are 
identified as the alleged victim in 8% of notifications received during the year. 
Also, 16% of notifications identified children with a disability as the alleged 
victim. The Annual Report also states that the Office will continue to audit schools 
and agencies providing substitute residential care and foster care to monitor these 
issues (p.63). Does the Ombudsman intend to report on its monitoring of these 
issues and what initiatives can be undertaken to try to reduce the representation 
of these children in such notifications? 

 
5. Legislative Reviews 
 

(i) The Office made a submission to the review of the Police Act 1990 (p.131). What 
is the current status of this review and have any particular differences emerged 
between stakeholders on matters affecting the Ombudsman’s jurisdiction and 
functions under the Act? 

 
Internally concealed drugs – NSW Police have suggested that: 

 
• the Police Powers (Internally Concealed Drugs) Act 2001 be amended to dispense 

with the need for medical imaging, or to allow a court to waive the requirement for 
medical imaging and authorise a suspect’s detention for the retrieval of drugs;  

• and medical staff be required to administer treatment to make a suspect 
regurgitate orally ingested drugs and be allowed to conduct searches of body 
cavities at the request of police.(p.128).  

 
(ii) What is the Ombudsman’s view of these proposals? 

 
(iii) Drug detection dogs (pp.126-7) – What views have been expressed in the 

responses to the Office’s discussion paper on the review of the Police Powers 
(Drug Detection Dogs) Act 2001?  

 
(iv) Has the Office formed any preliminary conclusions on the issues identified during 

the review? 
 

(v) Many of the statutory provisions requiring the Ombudsman to monitor legislation 
do not specify a time frame within which the relevant Minister is to table the 
Ombudsman’s report in Parliament. The legislation often states that the Minister 
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is to table the Ombudsman’s report as soon as practicable after receiving it. What 
period of time usually lapses between furnishing a report to a Minister and the 
subsequent tabling of a report, and have there been any issues with the operation 
of the legislative review tabling provisions? 

 
6. Police 
 

(i) As a result of the changes made to the class or kind agreement between the 
Ombudsman and PIC regarding the classification of police complaints, what 
complaints will the Office directly oversight and what complaints will be managed 
entirely by local commands (p.112)? 

 
(ii) c@tsi - The Annual Report states that by December 2003 c@tsi was having a 

significant adverse impact on the effective functioning of the Office and that 
despite some developments NSW Police have not secured funding to fix the 
problems (p.124). Has any progress been made towards obtaining sufficient funds 
to remedy the problems with the system and what particular administrative and 
intelligence functions of the Office have been affected? 

 
(iii) The Annual Report refers to 700 police complaints that might have been 

notifiable to the Ombudsman’s Office but which were not notified because of a 
problem with the c@tsi system (p.117). Have the police commands completed 
assessing which complaints should have been notified to the Office? 

 
(iv) The Annual Report indicates that examination of officer profiles maintained by 

local commands were not up-to-date and failed to contain analysis that would 
assist complaint management teams in assessing new complaints or determining 
investigative strategies (p.112). What has been the NSW Police response to these 
concerns? 

 
7. Controlled Operations 
 

(i) The Ministry’s report on the review of the controlled operations legislation is dated 
February 2004 and was required to be tabled in Parliament by 1 December 2003. 
However, it was not tabled until 23 June 2004. According to the Annual Report, 
the Ombudsman’s Office provided comment on a Cabinet Minute dealing with the 
report of the review of the Law Enforcement (Controlled Operations) Act 1997 
(p.131). When did the Office provide its comment to Cabinet on the report and 
did this predate the tabling of the report in Parliament? 

 
(ii) Has the Office been consulted concerning draft legislation to amend the controlled 

operations scheme and, if so, does the Ombudsman have any particular comment 
to make on the proposals being put forward?  

 
(iii) Will the changes to the scheme as proposed in the Ministry’s review report impact 

significantly on the work of the Office and the performance of the Ombudsman’s 
oversight functions under the legislation? 
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(iv) Has NSW Police changed its view of the extent of the Ombudsman’s jurisdiction in 
relation to the monitoring and review of controlled operations under Part 4 of the 
Law Enforcement (Controlled Operations) Act 1997? 

 
8. Telecommunications Interceptions (TI) 
 

(i) For the purpose of exercising the Committee’s functions under the Police Integrity 
Commission Act 1996, did the Ombudsman prepare a report for the Attorney 
General on the dissemination of TI and other surveillance material during 
Operation Florida conducted by the PIC?  

 
(ii) If so, was this done in accordance with the Ombudsman’s functions under the 

Telecommunications (Interception)(NSW) Act 1987?  
 

(iii) Was a copy of the report made available to the Inspector of the PIC? 
 
9. Protected Disclosures 
 

(i) The Office made a submission to the Premier and Cabinet Office about the 
possibility that the Protected Disclosures Act may cover certain private sector 
agencies (p.131). What particular agencies did the submission refer to and what 
was the response to the submission? 

 
The Office has found the following deficiencies with the Protected Disclosures Act: 

 
• there is no obligation on senior management to protect whistleblowers or establish 

procedures to protect whistleblowers; 
• there is no central agency responsible for monitoring how well the scheme is 

working – this includes collecting data on how many protected disclosures are 
being made to particular agencies, how many have been made since the Act 
commenced, and how those disclosures are being handled; 

• it is the only Australasian whistleblower legislation in which the whistleblowers 
themselves have no direct right to seek damages for detrimental action (p.106). 

 
The Committee has received the attached correspondence2 from central agencies on the 
outcomes of its earlier two statutory reviews.  

 
(ii) Does the Ombudsman have any comment to make on the views expressed in this 

correspondence? 
 

(iii) What submissions have been received in response to the Office’s protected 
disclosures discussion paper? 

 
10. Freedom of Information 
 

(i) What has been the response of the Commissioner of Police to the concerns raised 
by the Office re the funds available to deal with FOI applications, in light of the 

                                         
2 See Appendix 2 of this Report 



Twelfth General Meeting with the NSW Ombudsman 

Questions on Notice 

 Report No. 5/53 – March 2005  13

continuing increase in the number of applications received by NSW Police 
(p.102)? 

 
(ii) What has been the response to the Ombudsman’s proposal that s.64 of the FOI 

Act be amended to provide absolute protection against defamation proceedings 
being brought against the author of a document sent to a government agency or 
Minister (p.102) 

 
(iii) The Annual Report indicates that agency compliance with mandatory “summary of 

affairs” reporting requirements in June 2004 was at its lowest since the Office 
commenced audits in June 1997 (p.99). What incentives are there for agencies to 
improve on this requirement? 

 
(iv) Has the Ombudsman made a submission to the review of the Privacy and Personal 

Information Protection Act? 
 
11. Local Government 
 

(i) What has been the response to the Ombudsman’s proposal that s.12 of the Local 
Government Act be amended to make it clear that the information protection 
principles in the Privacy and Personal Information Protection Act are not an 
impediment to releasing information under that section (p.77)?  

 
(ii) Have Councils been provided with information to clarify the current situation 

regarding the tape recording of council meetings, their use and publication? 
 

(iii) The Annual Report suggests advice that Councils could provide to minimise the 
potential for complaints (p.81). Can the Ombudsman give any indication as to the 
proportion of Councils that provide such advice? 
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Chapter Three - Answers to Questions on Notice 
 
 
1. Office Management 

(i) Of a total 76 complaints received about the office, 7 were justified or partly justified 
and a further 31 were found to have had some substance and were resolved by 
remedial action (p.18). What types of complaints were justified or partly justified, and 
what types of matters were resolved by remedial action?  

 
The complaints against staff that were found to be justified or partly justified included 
the following: 
 
• A preliminary inquiry letter to a public authority was incorrectly enveloped and 

sent by mistake to the complainant who posted it directly to the public authority 
• A staff member promised to ring a complainant following a visit to a public 

authority but failed to 
• A temporary staff member (whose contract was not extended) was rude and 

displayed a poor customer service manner 
• Delay in conducting a preliminary investigation 
• Letter to sent to wrong party  
• Letters to agency and complainant contained information about unrelated third 

party  
 

The complaints that were resolved by remedial action (described in the brackets) 
included the following: 
 
• Use of Mrs instead of Ms and wrong house number on letter (apology given) 
• Failure to return a promised phone call (another officer contacted complainant 

and her solicitor to deal with matter) 
• Delay in finalising complaint (matter re-prioritised) 
• Difficulties experienced contacting switchboard (apology given) 
• Alleged failure to allow agency opportunity to resolve problem with complainant 

prior to investigation (explanation given of Ombudsman’s discretion) 
• Incorrect referral advice given (apology and correct referral information provided) 
• Complaint responded to by both Police and General Teams instead of one 

combined response (apology given and explanation that it was not normal 
procedure) 

• Complained about offhand remark interpreted as criticism made by staff member 
during visit to correctional centre (apology given and counsel given to the new 
staff member concerned) 

• Alleged his concerns not properly dealt with (provided with advice about steps that 
needed to be taken in respect to premature complaint)  

• Alleged no acknowledgement received for faxed complaint (never received but 
matter dealt with by provision of advice when complainant contacted by phone by 
senior officer) 

• Alleged investigation officer hung up on him (call lost during transfer –explanation 
provided)  
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• Claimed judgement made about facts we did not have access to (case re-allocated 
and reviewed by more senior officer)  

• Four day delay between date of letter and franking (apology given, reminder given 
to case officer about timely posting of letters)  

 
(ii) The number of requests for decisions to be reviewed is highest in the General Area, 

specifically in relation to local councils and other public sector agencies. What 
particular factors lead to this tendency for review requests in relation to such 
complaints? 

 
Review requests will always be higher in the General Team as that team conducts the 
greatest number of direct inquiries and investigations involving members of the public. 
The core work of the Police and Child Protection Team by contrast is oversighting 
investigations conducted by other agencies and while the Community Services Division 
conducts direct inquiries and investigations, it also refers a large percentage of its 
complaints for local resolution by the agencies concerned. Consequently, the other 
teams have less direct involvement with complainants and any dissatisfaction with the 
investigation of complaints monitored by those teams is more often directed at the 
agencies directly concerned rather than our office. 
 
Broadly speaking, requests for reviews almost invariably arise from basic disagreements 
with our decisions. It is extremely rare for complainants to present new evidence at the 
time of requesting a review. They most often arise from complaints about decisions by 
agencies that directly impact on the amenity or welfare of complainants such as 
building/planning/enforcement and rating issues in the local government area. Local 
government complaints historically have generated the highest review request rate. 
Often these are complaints about development issues where the Ombudsman has no 
power to overturn decisions made by elected bodies.  
 
Past complainant satisfaction research conducted by the Office has indicated that local 
government complainants have a distinct profile that in part may explain the higher rate 
of reviews requests in that area. The typical local government complainant is more likely 
to be male and over 45 with 50% being over 55. They have high expectations that we 
will investigate their complaint and are the most critical of all groups of complainants in 
terms of having their expectations met about how we will handle their complaints. They 
are also the group least likely to be satisfied with our final decision and general service 
levels and least likely to see their complaint as resolved in their favour irrespective of 
the objective outcome.  
 
The overall review rate during 2003-2004 was 6.7% for the General Team which 
compares favourably with published review rate data of other Ombudsman offices. For 
example: Victorian Ombudsman 10.6% (2001/2002), Commonwealth Ombudsman 
5.8% (2002/2003), Hong Kong 8.3%% (2003/2004), UK Local Government 
Ombudsman 7.8% (2002/2003). 

 
(iii) Has the Office’s reviews of particular decisions led to any changes in its decision-

making processes or other practices (p.18)? 
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Generally, over 90% of reviews result in the original decision being affirmed. As they 
are essentially disagreements about the merits of decisions, they seldom if ever lead to 
changes in core decision making processes.  
 
In late 2003 the General Team conducted an evaluation of its review process which led 
to some changes of the review procedure itself. We introduced a review evaluation 
checklist to gather more data about the nature and outcome of review requests. We also 
introduced an additional step whereby, unless there are special reasons not to, the case 
officer initially contacts the complainant to further clarify the reasons for our initial 
decision. Where this does not satisfy the complainant, they are asked to detail the 
reasons for saying the decision was wrong as a matter of law or fact and/or why the 
Ombudsman should take further action as a matter of discretion. In the past, most 
review requests were made without the complainant articulating why they considered 
our initial decision was wrong. The matter is then re-allocated to a different and usually 
more senior officer to conduct the review and provide advice to the Ombudsman who 
ultimately reviews the file.  
 
More recently, we have trialled a further new process whereby the reviewing officer 
makes telephone contact with the complainant to discuss their dissatisfaction. We have 
found that this additional personal contact more often than not resolves their concerns 
simply through the provision of an opportunity to ventilate to a more senior officer and 
have them explain the Ombudsman’s jurisdiction and reasons for the original 
assessment.  
 
(iv) The Annual Report refers to the review by the General Team, with the assistance of an 

evaluation consultant, of its performance indicators. Has the General Team changed its 
performance indicators as a result of this review? What performance benchmarks have 
been set across the Office and do these measures vary between divisions? 

 
The consultant’s brief was to provide advice on how the General Team could better use 
existing performance information and other available data to evaluate its performance. 
The consultant drew up a logical model that related functions to intermediate results 
and intended results. Further action to amend the team’s business plan in view of the 
advice was however suspended once a decision was taken to review the Office’s 
corporate plan. Now that has been done, the General Team like the other teams and 
division is in the process of developing a new business plan. This will make use of the 
advice.  
We have performance benchmarks relating to the work we do in overseeing other 
agencies, handling complaints, conducting investigations and monitoring compliance 
with our recommendations. The performance benchmarks differ between the teams to 
take into account the different functions performed. For example, the general team 
aims to assess 90% of complaints within 48 hours and the child protection team aims 
to include recommendations for changes to law, policy or procedures in 90% of final 
investigation reports.  
We are currently reviewing the performance benchmarks across all of our teams. 

 
(v) Has the review of the Office’s corporate plan been completed? 
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The first stage of this process is complete. A copy of our new Statement of Corporate 
Purpose is attached (see attachment A). We are currently in the process of finalising 
Team Plans and Action Plans that together will form our complete corporate plan. 
 
 

2. Special Reports to Parliament 
 

During 2003-2004 the Ombudsman tabled two special reports to Parliament entitled: 
• Assisting homeless people – the need to improve their access to accommodation and 

support services (May 2004); and 
• DADHC – the need to improve services for children, young people and their families 

(April 2004). 
 

(i) What has been the response of the relevant departments to the recommendations made 
in each report?  

(ii) In particular, has the DADHC completed the implementation of their action plan in 
accordance with the timeline provided at Appendix 1 of the Special Report and does 
the Office anticipate that DADHC will be in a position at the end of January 2005 to give 
advice on the effectiveness of the action plan (p.28)?  

(iii) Does the Office accept any of the criticisms made by certain agencies delivering SAAP 
services on the report concerning assistance to homeless people (p.36)? 

 
Special Report: DoCS and SAAP services - Assisting homeless people  
 
Recommendations were made to DoCS and SAAP agencies. In relation to DoCS, of the 19 
recommendations made, the department has indicated: 
 
• 13 are supported  
• two are ‘mostly supported’ 
• two are ‘partly supported’ and 
• two are not supported. 

 
DoCS has advised that a range of strategies will be put in place to promote more 
inclusive access to SAAP. Key strategies identified in the DoCS’ response are: 
 
• Provision of one-off funding to three SAAP peak agencies (the Youth 

Accommodation Association of NSW, Homelessness NSW/ACT, Women’s Refuge 
Working Party) to employ additional staff to develop policies and procedures 
consistent with our recommendations regarding access and equity. 

 
• Consultation by DoCS with the Supported Accommodation Advisory Council and 

SAAP peak agencies to enable the preparation of targeted plans to achieve 
objectives relating to improved policies around access and exiting; and subsequent 
work with agencies over the next 12-18 months to develop improved policies and 
procedures. 

 
• Continuation of current work on the development of interagency agreements 

through the NSW Partnerships Against Homelessness.  
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• Revision of service specifications to promote agency awareness that ‘global’ 
exclusions are not in line with policy and that assessment is to be based on the 
presenting circumstances of the individual. 

 
• Incorporation of changes to SAAP standards recommended by the report in 

relation to non-discriminatory and fair policies and practices regarding client 
eligibility, access and exiting. 

 
• Meeting with agencies to identify exclusions as a result of ‘blacklisting’ and 

development of appropriate action. 
 

As noted, DoCS ‘partly’ or ‘mostly’ supported a number of recommendations. 
Qualifications in support related to: 
 
• DoCs’ role in training. DoCS’ interpretation of our recommendation that the SAAP 

training unit take responsibility for provision of specific training for SAAP agencies 
led the department to state that it is beyond the scope of the SAAP program to 
require or deliver intensive training in the development of appropriate service 
responses for clients with complex needs. We note that we did not recommend 
intensive training, but awareness training with a focus on ‘…service responses 
where individuals are appropriately receiving assistance from SAAP’. 

 
• DoCS’ role and responsibility in relation to occupational health and safety matters. 

DoCS’s view is that it is not the role of the department to coordinate the provision 
of training on OH&S. The department did however acknowledge a need to ensure 
non-government organisations have sufficient capacity to manage OH&S. 

 
• Negotiation of enhancement funding with the Commonwealth. DoCS’ limited its 

commitment to raising the recommendation within the NSW government process 
for determining NSW priorities and directions to negotiate with the Commonwealth 
for the new SAAP Agreement. In response to our recommendation that funding 
enable agencies to accommodate people who have limited capacity to pay rent or 
service charges, DoCS’ specific response was that it did not have responsibility for 
income support and it would not be appropriate for SAAP to assume this 
responsibility. We note that NSW standards and program guidance explicitly state 
that agencies should not exclude clients on the basis of incapacity to pay. 

 
DoCs did not support two recommendations: 
 
• That the revised SAAP standards should prescribe minimum standards in addition 

to articulating best practice aspirations. DoCS does not agree with this model, and 
argued that SAAP agencies broadly support a continuous quality improvement 
model. Our view is that whichever model is adopted, there must be clear 
benchmarks capable of enabling measurement of agency performance. This may 
be achieved by a continuous quality improvement model in association with clear 
requirements being identified in service specifications. 

 
• That DoCS, through the Industry Reference Group, continue to pursue action to 

address the need for the provision of clear guidance and tools in relation to client 
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risk assessment and risk management for SAAP services. DoCS’ view is that this 
matter is primarily a matter for Workcover, and the responsibility of SAAP agencies 
on the Industry Reference Group to advocate for such guidance. Our view is that 
as the funding body for SAAP agencies, DoCS does have some responsibility to 
ensure agencies have the resources available to ensure appropriate risk 
assessment and risk management. We note in this regard that DoCs has allocated 
resources to SAAP peak agencies for the development of a risk assessment tool for 
SAAP agencies.  

 
On the matter of criticisms of the report made by certain agencies delivering SAAP 
services: 
 
We acknowledge there are significant issues affecting the operation of SAAP that have 
been legitimately raised by some stakeholders, particularly peak agencies representing 
SAAP agencies. These issues include failures in other service systems which have some 
responsibility for assisting homeless people, limited resources and complexity of 
decision-making in a workplace environment, which must balance provision of equal 
access with occupational health and safety requirements.  
 
In the context of the terms of reference for this investigation, these issues were 
adequately addressed in our report. Relevant recommendations were directed to review 
of protocols and interagency agreements between SAAP and other service systems 
(recommendation 8), negotiation with the Commonwealth for enhancement funding for 
the Program (recommendation 13), and the development clear guidance and tools in 
relation to client risk assessment and risk management (recommendations 9 and 10).  
The issues raised by peak agencies are critical to the future of SAAP and require further 
and specific consideration. Our view in undertaking this investigation was that it was 
crucial in the first instance to ensure that the program had the systems in place to 
ensure that it was assisting those people it should be assisting, based on legislative 
requirements and agreed program standards. Once the strategies proposed by DoCS to 
improve policies around access and exiting are in place, there will be greater clarity 
regarding those people who continue to be excluded because of resource issues and 
systemic failures in other service areas.  
 
Special Report: DADHC - Services for children, young people and families 
 
DADHC has provided timely and comprehensive updates to this office on its 
implementation of the action plan to address issues raised in the report. The 
department has also responded to questions seeking clarification of issues with full and 
detailed advice. 
 
This office identified from the outset that DADHC’s action plan was ambitious. This is 
proving to be the case, particularly in relation to the development of family based 
support services for children. Some timeframes have been revised, particularly in the 
area of development of new family based services. 
In relation to evaluation, DADHC has provided this office with its project brief for the 
evaluation of the action plan. It has appointed an independent consultant to undertake 
the evaluation. The evaluation methodology appears sound and will address: 
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• The capacity of new policies to address issues identified by our investigation 
 

• Departmental compliance with current policies in the provision of support to 
children and young people through the Service Access System 

 
• The existence of appropriate service models, service access and use by their target 

group 
 

• DADHC’s processes for monitoring services for children and young people with a 
disability 

 
Against this background, we note that significant progress has been made by DADHC in 
identifying staff training needs, addressing policy deficits in relation to service provision 
to children and their families, and reviewing the department’s processes for policy 
development and implementation more generally (a particular issue identified by the 
investigation). They have also made significant progress in relation to their development 
of a monitoring framework in relation to agencies providing services to children with a 
disability, including those placed in care. 
However, while significant work has been undertaken by the department in relation to 
developing family based models of out-of-home care for children and young people with 
a disability, much remains to be done in this area. We particularly note that: 
 
• funding benchmarks for the purchase of these services are yet to be settled 

 
• consultations between DADHC and the Association of Children’s Welfare Agencies 

are ongoing 
 

• responsibility for reviewing respite arrangements with the objective of improving 
the role of respite as a family support mechanism and improving coordination of 
access to respite provided through DoCS, NSW Health, the HACC and disability 
service programs has shifted from DADHC to The Cabinet Office. 

 
 
3. Community Services  

(i) The Annual Report details that five investigations were started in 2003-4 and six 
investigations were finalised. What factors prompted the Ombudsman to exercise his 
investigation powers in these instances?  

 
In seven of these cases, there were significant child protection issues involved. These 
included: 
 
• the planning and response to child protection/risk of harm reports 
• the adequacy of case management practices 
• the adequacy of out-of-home care services and support provided to children.  

 
In all of these matters we were concerned about evidence of significant system failure. 
 
The remaining investigations were in the disability field. One matter was about the 
Department of Ageing, Disability and Home Care’s (DADHC) policies and services for 
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children and young people with a disability (see page 28 of the annual report). Another 
concerned DADHC’s enforcement of its licensing conditions in boarding houses (see 
case study 10, page 30 of the annual report).  
 
The remaining two were about non-government disability services. The first required us 
to exercise our formal powers to obtain documents relating to allegations that serious 
incidents had not been well managed. The second concerned the exiting of a client 
from a service in circumstances where there were inadequate grounds for exiting the 
client and inadequate plans to meet the client’s future accommodation needs. 
 
In all of these investigations, the people receiving the services were particularly 
vulnerable and we assessed that there would be evidence to either confirm or disprove 
the issues of concern. 

 
(ii) Has the Office received the information requested from DOCS about the operation of its 

Helpline and what response has occurred with respect to the processing of risk-of-
harm reports on which the Office had expressed concern (p.28)? 

 
(a) Yes. DoCS has advised that it has established a dedicated fax team to address 
issues with the management and processing of risk of harm reports faxed to its 
Helpline. This team assesses all faxes within 30 minutes of receipt at the Helpline and 
that assessment ensures that urgent faxes are prioritised. DoCS believes that the 
strategies it implemented effectively dealt with the backlog of faxed risk of harm 
reports. Noting this advice, we continue to receive complaints about Helpline delays in 
acknowledging facsimile risk of harm reports. 
 
The NSW Audit Office is currently conducting a performance audit of the Helpline. We 
have provided two briefings to them (September and October 2004) on Helpline issues 
that have come to our attention through our complaint and reviewable death functions. 
 
(b) We raised our concerns with DoCS in relation to its ‘Priority One’ policy for 
managing and prioritising workloads. Given the number of risk of harm reports that 
DoCS closes with minimal assessment under this policy, we asked them to clarify 
whether they had implemented a state-wide system for reporting and monitoring the 
Priority One policy and whether the policy had been replaced with the Case Closure 
Policy, as recommended in 2003 by the NSW Parliamentary Standing Committee on 
Social Issues Inquiry into Child Protection.  
 
DoCS advised us in May 2004 that it never fully implemented a statewide system for 
monitoring the impact of its Priority One policy. We most recently sought advice from 
DoCS in November 2004 on its current case closure policy. This advice was sought in 
relation to our reviewable death function. By omission, it appears that DoCS is yet to 
replace its Priority One policy with a case closure policy. This is an issue this office will 
address in our annual report to Parliament on reviewable deaths, due to be tabled in 
December 2004.  

 
(iii) Has DoCS’ fully implemented the recommendations arising from its internal review of 

case study 9 and the identified systemic issues relating to the investigation of risk of 
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harm reports, and the carer assessment process and probity checking of foster and 
kinship carers? 

 
No. DoCS reports that it is currently (November, 2004) piloting its policy and practice 
framework for dealing with allegations against employees (this includes foster carers). It 
is yet to finalise drafting of regional protocols for the Foster Care Support Team (the 
subject of our investigation). Reportedly this work cannot be completed until DoCS has 
settled on its policy and practice framework for dealing with allegations against 
employees.  
DoCS advises that it is currently developing a ‘communication protocol framework to 
guide regions in developing regional protocols for working with Aboriginal clients, 
families and communities’. 
 
DoCS also advises that it has engaged a ‘contractor’ to undertake consultations with 
Aboriginal young people who are clients of DoCS. A draft issues paper is to result from 
this work, which will be used to inform the ‘Aboriginal State Conference’. 
 
We have recently sought advice from DoCS about: 
 
• when it anticipates its policy and practice framework for allegations against 

employees will be finalised and operational 
• when it anticipates finalising its regional protocols regarding the roles and 

responsibilities of the foster care support team 
• in the interim, what protocols are in place between the foster care support team 

and other out-of-home care. 
 
We have requested a copy of the issues paper and communication protocol once the 
DoCS Executive has approved these in ‘2005’ (more detailed timeframe not provided). 

 
(iv) What action has followed DADHC’s review of legislation governing the licensing of 

boarding houses and the subsequent preparation of an options paper for the Minister 
(p.30)?  

 
The full consultant’s report of the legislation governing the licensing of boarding 
houses, and the subsequent options paper developed by DADHC, were provided to the 
Minister. The Minister asked DADHC to seek public comment before the Government 
considers the recommendations from the consultant’s report. The report is on the 
department’s web site and comments are invited by cob 1 December 2004. 
 
The department also advised there would be some additional independent consultation 
with stakeholders in September/October this year. 

 
(v) Has DADHC adopted the Office’s recommendation that the Department amend its 

policies and procedures for monitoring boarding houses, and that it review all boarding 
house files to ensure the inclusion of relevant documentation (see case study 10 - 
p.30)? 

 
The Policy and Procedures Manual for monitoring boarding houses has been modified to 
incorporate the changes we suggested and the policy has been ratified. DADHC advised 
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that training in these procedures was scheduled to commence in October and would run 
for 12 months covering the identified topics in half-day sessions. We have been 
provided with the amendments to the manual. 
We wrote to the department in October 2004, advising them we considered sufficient 
action had been taken in response to our recommendations and we have closed the file. 

 
(vi) What has been the response of DADHC and the Department of Health to the Office’s 

proposals concerning the provision of health and other services to people with a 
disability in care, following on from the Office’s review of the death of 37 people who 
died with a disability in care between 1 July and 31 December 2002 (p.43)? 

 
Both DADHC and the Department of Health have provided us with details of proposals 
to address the issues raised in our review. We are currently following up a number of 
these proposals in the context of our annual report to NSW Parliament on reviewable 
deaths, due to be tabled in December 2004. 
DADHC advised that it is undertaking a review of the Managing Client Health policy. As 
part of the review, DADHC will: 
 
• examine incorporation of the recommendations of the current Australian 

Immunisation Handbook in relation to groups with special vaccination 
requirements 

• consider the inclusion of the policy principle that every resident in departmental 
accommodation services have a clearly identified person who has the role of 
integrating all health care services for an individual. 

 
DADHC has further advised that it will make the policy available to the non-
government sector following the policy review. 

 
NSW Health advised that it will consult with relevant clinicians and clinical 
professional bodies regarding best practice in relation to: 
 
• gastrostomy procedures for people with a disability 
• monitoring the nutritional status of people with disabilities who are inpatients 

and who are maintained solely on intravenous fluids for longer than 5 days.  
 
NSW Health has contracted the Centre for Developmental Disability Studies 
(University of Sydney) to develop an educational strategy aimed at general 
practitioners. The strategy will be directed at improving general practitioners’ 
understanding of a number of issues relating to providing effective primary health care 
for people with disabilities, including the link between GORD and asthma. 
Furthermore, the Department has undertaken to ensure that advice regarding 
vaccinations is incorporated into the information and education strategies developed 
by the Centre. 
 
The Oral Health Branch is discussing with area health services issues relating to the 
availability of theatre time for patients with a disability in care.  
 
Two proposals suggested a joint DADHC/NSW Health response: 
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• We proposed that NSW Health, in conjunction DADHC, should consider extension 
of the oral health training program provided by the United Dental Hospital, to 
direct-care staff working in government and non-government residential services 
in NSW. NSW Health stated it is exploring a proposal to do this, in consultation 
with DADHC. DADHC supported inclusion of the training program as an option for 
consideration in training plans for direct care staff. 

 
• We proposed NSW Health and DADHC should continue to actively work to clarify 

their respective responsibilities for the health and dental care of residents in 
disability accommodation services. DADHC indicated it will continue to clarify 
roles and responsibilities with NSW Health as the need arises. NSW Health 
stated it is working with DADHC through the Senior Officers Group and other 
relevant advisory and reference groups to clarify each department’s respective 
responsibilities in this area. 

 
(vii) What is the Office’s initial assessment of its revised approach to the allocation of 

resources for the official community visitors scheme as outlined at p.32 of the Annual 
Report? 

 
The Office's initial assessment of the visiting approach introduced in January 2004 is 
that the additional time for each visit and increased frequency of visits for children and 
young people, and people with disabilities living in larger residential facilities, enables 
Official Community Visitors to better identify, address and resolve issues for residents. 
However, the resources presently available for the Official Community Visitors scheme 
enable visits to only 80% of accommodation services to ensure a satisfactory level of 
visiting frequency and duration.  
 
The office plans to review the current OCV Scheme visiting formula in March 2005, 
with a view to implementing any recommendations for change to the formula for the 
July - December 2005 visiting schedule. The review will consider the effectiveness and 
efficiency of the current visiting formula, considering the resource constraints. 

 
(viii) Of the issues identified by official community visitors in 2003-2004, the number of 

issues resolved as a percentage of the number of issues identified fell below 50% in 
total and also in respect to each target group of services (see Figure 19 – p.34). Does 
the Ombudsman have any particular concerns or comment about this statistic? 

 
It is important to note that many issues identified by Official Community Visitors are not 
able to be resolved – for instance, a change in circumstances may mean that the issue 
becomes irrelevant, some issues are complex or systemic and take a long time to fix, 
some issues are not open to resolution (for example, they may require significant 
resources to fix and those resources are unavailable, an issue relating to a resident may 
not be resolved prior to the resident leaving the service).  
We continues to monitor the extent to which issues about visitable services are resolved 
and assist Visitors in their work with services. This includes formalising the reporting to 
services and negotiating with services to develop systems to use Visitors information to 
identify, track and resolve matters. We also provide training to Visitors and have 
allocated an additional staff member to support Visitors in their work.  
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(ix) Has the Office reported to DADHC on the systemic issues identified by audits of 
individual planning in non-government disability accommodation services (p.37)?  

 
Yes. We have prepared a report for DADHC about the systemic issues identified by our 
audits. 
 
The department was given an opportunity to comment on the report before we finalised 
and distributed it. The report included an audit tool, developed by this office that can 
be used by services to ensure effective individual planning is occurring. The report also 
highlighted that although it is a legislative requirement that DADHC, on behalf of the 
Minister for Disability Services, monitors agencies to ensure that they are delivering 
services in accordance with the Disability Services Act, this was not occurring on a 
regular and transparent basis.  
 
We have met with the department in relation to this issue on more than one occasion, 
and have also provided them with a report on our observations of their attempts to put a 
service monitoring framework in place over a 10-year period. We are closely monitoring 
their current initiatives in this area, which include the development, piloting and 
implementation of an ‘Integrated Monitoring System’ (IMS). We have requested an 
update by 30 April 2005 on the implementation of the IMS, including advice on how 
the monitoring of services providing care to children and young people will link to the 
IMS. 
 
In accordance with our function to educate services about standards for the delivery of 
community services (s11 (1)(a) of CS (CRAMA)), our report on our audit of individual 
planning has been distributed to all funded disability accommodation services in NSW. 

 
(x) How does the Office propose to examine the progress of NSW government agencies in 

meeting the needs of people with intellectual disabilities who are in contact, or at risk 
of contact, with the criminal justice system (p.37)? 

 
We initiated an investigation of DADHC as lead agency for the Senior Officer’s Group 
(SOG) on Intellectual Disability and the Criminal Justice System. As part of the 
investigation, we sought advice from the respective heads of member agencies of the 
SOG (Departments of Juvenile Justice, Community Services, Corrective Services, 
Housing, Attorney General, Education and Training, NSW Police). 
 
In summary, we found that while the terms of reference for the SOG (to develop and 
recommend a whole of government policy, underpinned by a clear understanding of 
agency roles and responsibilities and current services) reflected the urgent need of the 
client group for a systematic and coordinated approach to meeting their needs, the 
terms of reference of the SOG were not realised. In particular: 
 
• The focus of the SOG changed over time from the development of whole of 

government policy to overseeing and reporting on a collection of interagency 
projects.  

• DADHC as lead agency for the SOG failed to satisfactorily fulfil its responsibilities 
to promote the achievement of the outcomes and targets for the SOG 

• The SOG lacked strong leadership and clear focus on the goals 
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• DADHC’s lack of clear policy was a hindrance to DADHC as the lead agency 
• A lack of project planning is likely to have contributed to the failure to progress or 

fully implement some projects carried out under the SOG’s auspice. 
 
DADHC has acknowledged the findings of the investigation and has implemented a 
range of strategies to address them. These include: 
 
• appointing a deputy director general (DADHC) to chair the group 
• negotiating with key agencies to ensure high level and consistent membership of 

the group 
• reviewing the terms of reference and developing a strategic plan to implement 

them  
• regularly report to Human Services CEOs to monitor the progress of the SOG.  
 
We will monitor the implementation of these strategies over the next 12 months, and 
expect the department to advise us of the terms of reference and strategic plan by 
March 2005. 

 
(xi) Is there any update on the response of agencies to those recommendations by the 

Office that are discussed at p.41 of the Annual Report? 
 

In relation to Aboriginal children and young people in care 
 
In October 2004 we sought further advice from DoCS about the progress of its review of 
the service known as Aboriginal Children’s Services Inc. We asked for a copy of the 
review report if the review had been completed. We are yet to receive the requested 
information. The information provided by DoCS over the last three years has been 
disappointing to say the least.  
 
We continue to monitor the matter given the service is the largest provider of family 
based out-of-home care services to Aboriginal children in NSW, and our work 
highlighted in 2001 that there were serious issues in relation to performance of its 
functions.  
 
In relation to children under five years of age in out-of-home care 
 
We are still awaiting advice from DoCS in relation to what performance indicators the 
department will use to evaluate the effectiveness of its out-of-home care program. 
 
In relation to our review of people involved in the Boarding House Reform program  
 
DADHC has provided us with the requested advice. The department has undertaken a 
review of the support needs of licensed residential centre (boarding house) residents. 
There are 37 people still resident in boarding houses identified as requiring relocation 
to community based supported accommodation. These residents are currently being 
monitored and assessments will be conducted to identify additional support needs while 
alternative accommodation options are explored. The department advises that a new 
assessment tool is likely to be completed by April 2005.  
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In relation to the establishment of benchmarks for supported housing, DADHC has 
advised that there are difficulties for organisations in obtaining guidance with 
benchmarks for administrative costs. It further advises of developments in relation to 
benchmarking and reports – it is doing a study on the Home and Community Care 
(HACC) area, which will be completed by the end of 2004. DADHC reports that this will 
be of benefit to a number of the department’s program areas where non-government 
organisations are funded, including boarding house reform 

 
 

4. Child Protection 
 

(i) From 30 September 2004 the Ombudsman’s child protection jurisdiction will be 
extended to include all family day care services, and mobile and home-based 
children’s services (p.186). What impact is this extension expected to have on the 
Office’s workload in the child protection area? 

 
There are approximately 296 agencies that provide these types of services to children, 
including 102 family day care services, 162 home based children’s services and 32 
mobile services.  
 
Many of the family day care services have been in jurisdiction since 1999 when Part 3A 
of the Ombudsman Act 1974 commenced. At that time they came under the umbrella 
of a designated agency eg council, agencies providing substitute residential care and 
were therefore in jurisdiction. Those remaining agencies that are now in jurisdiction as a 
result of the commencement of the Children’s Services Regulation 2004 are low in 
numbers. 
 
Our statistics show that the reporting patterns from family day care services has been 
low. Based on what we know at this time, we do not expect that this extension will have 
a significant impact on our work with family day care services.  
We have not had any prior contact with the home based or mobile services. 
However, we do not anticipate that the extension will have a significant impact on our 
work, but will monitor this closely. 
 
To assist agencies understand their new responsibilities, we have provided them with 
information about the changes and with a copy of our new guidelines. We have also 
provided some training to their peak bodies. 
 
(ii) The Annual Report notes that the Ombudsman’s Office is of the view that the Catholic 

Commission for Employment Relations (CCER) “is not a viable head of agency for 
Catholic agencies in the future” and indicates that the Office has agreed to consult 
with representatives of the Catholic Church before finalising its view as to a suitable 
new head of agency (p.57). What view has the Office arrived at on this question and 
what has been the outcome of the Office’s consultations with the representatives of the 
Catholic Church?  

 
As a result of our investigations and audits of the CCER and diocesan agencies, we 
concluded that the current arrangement that specified the CCER as head of agency for 
most catholic agencies was no longer viable. We have had discussions with 
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representatives of the Catholic Church about a changed arrangement and have been 
advised that the New South Wales Bishops are willing to assume responsibility as head 
of agency for their respective dioceses. We will also be having discussions with the 
heads of Religious Congregations to make a suitable arrangement for them.  
 
The bishops have established a working party convened by Bishop Toohey to work out 
the administrative details with us.  
 
We are pleased with the bishop’s decision to assume head of agency responsibilities 
and look forward to working constructively with them as we work towards ensuring that 
sound systems are in place for the protection of children and that employees are treated 
fairly when allegations are made against them. 
 
Accordingly we have written to The Cabinet Office requesting a change to the 
Ombudsman Regulation 1999 to give effect to this agreement. 

 
(iii) Has the Office completed its audit of the 11 diocesan Catholic Education Offices, 

undertaken as a result of the failure of the CCER to conduct such an audit (p.50)? 
 
We have concluded audits of nine diocesan offices and will complete the last two audits 
by mid December 2004. 

 
(iv) Is the Office satisfied that the centralised complaint assessment and review branch 

established by DOCS has led to significant improvements in the handling of reportable 
allegations involving employees, eg delays in notifications to the Office of the 
Ombudsman (p.57)? 

 
We are encouraged by DoCS’ establishment of a central unit to manage the handling of 
reportable allegations against employees, and have seen some improvements in DoCS’ 
compliance with its responsibilities in this area.  
 
DoCS has recently provided us with the draft ‘Allegations Against Employees Operating 
Framework’ for comment. It has advised us that it will begin piloting these procedures 
in a number of its regions and will make any necessary changes to the procedures as 
they are identified. In addition, DoCS has indicated that it will be adopting some of the 
categories of findings used under the Ombudsman scheme for its investigations of 
allegations against employees. 
 
We remain concerned about some aspects of DoCS’ investigations, including the level 
of documentation provided to us regarding its decision-making, and the absence of 
written advice to foster carers who are the subject of reportable allegations in relation to 
the outcome of its investigations and DoCS’ notifications to the Ombudsman and the 
Commission for Children and Young People. 
 
We will continue to meet regularly with representatives from this unit, and will monitor 
its operation over the next 12 months. 

 
(v) The Annual Report refers to a disagreement between the Department of Juvenile Justice 

and the Office about what constitutes sufficient evidence to determine that an 
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allegation is false and to concerns on the part of the Office about the lack of 
documentation provided by the Department about their decision-making (p.59). Has a 
consensus been reached between the Office and the Department on these matters? 

 
It is our view that a finding of ‘false’ should only be applied to matters where an 
agency’s investigation has shown that there is conclusive evidence that the alleged 
conduct did not occur or where there is no evidence of any weight that it did occur. If 
there is no such evidence, we advise agencies to make a finding of ‘not sustained – 
insufficient evidence’. Matters that are found to be ‘false’ are not notifiable to the 
Commission for Children and Young People as relevant employment proceedings, 
whereas matters that are found to be ‘sustained’ or ‘not sustained – insufficient 
evidence’ are notifiable. 
 
Although we have reached an agreement in principle with the Department of Juvenile 
Justice about the application of ‘false’ findings, we are still concerned about some 
decisions that the department is making. We understand that the department’s 
investigators consider that the choice of findings open to them is limited to ‘did occur’ 
(sustained) or ‘did not occur’ (false), and that they do not consider a finding of ‘not 
sustained – insufficient evidence’ to be a consideration.  
 
We are also concerned about the level of documentation that the department provides 
to us in relation to its decision-making. In particular, we have requested, but have been 
denied access to, some records considered by the Director-General in making decisions 
about employees. We also recently visited the department’s offices to audit of some of 
its files relating to its investigations of reportable allegations. Several of the files we 
viewed did not have appropriate documentation regarding notifications to the 
Commission for Children and Young People of relevant employment proceedings. 
 
We are currently investigating the department’s systems for responding to reportable 
allegations against employees. As part of this investigation, we have asked the 
department to clarify its processes in relation to these issues and will continue to try to 
resolve them with the department. 

 
(vi) What is involved in exercising the Ombudsman’s function of examining whether or not 

an agency’s decision to notify or not notify the Commission for Children and Young 
People is reasonable? 

 
When we assess the adequacy of an agency’s response to a reportable allegation against 
an employee, we look at how and what evidence an agency has collected and the 
finding it makes as a result of weighing up that evidence. We also assess the risk that 
the employee might pose to children. 
 
If we are satisfied that the investigation was rigorous and that the finding was 
reasonable on the basis of the available evidence, we then check whether or not an 
agency’s decision to report the matter to the Commission for Children and Young People 
is in accordance with the Working with Children Check Guidelines. If we disagree with 
the agency’s decision about reporting, we advise the agency of our assessment, provide 
reasons for our view and request a review of the agency’s decision.  
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As a matter of course where the allegation involves high risk behaviour, we advise the 
agency that the matter is one that requires reporting to the CCYP and request evidence 
that this has happened. 

 
(vii) The child protection scheme places significant responsibility on agencies for internal 

investigation of complaints, risk assessment of staff and the conduct of disciplinary 
proceedings. The Annual Report provides some insight into these activities by agencies 
and the efforts by the Ombudsman’s Office to provide guidance and instruction to 
agencies in these areas. How well do agencies understand the concepts and 
methodologies relevant to the conduct of investigations, risk assessments and 
disciplinary proceedings?  

 
In general, agencies’ handling of reportable allegations against employees have 
improved over the last five years. However, the level of improvement is variable across 
agencies and industries. Some agencies, such as the Department of Education and 
Training, have well-developed systems for investigating reportable allegations and 
generally conduct investigations to a high standard.  
 
Other agencies continue to experience difficulties with the investigation of reportable 
allegations. In some agencies, the high level of staff turnover means that they have 
additional demands in inducting new employees and do not have a stable group of 
people available to conduct investigations. Other agencies, such as child care centres 
and agencies providing substitute residential care, have small staff numbers and limited 
access to external support and training in this area. This means that their 
understanding of the concepts relevant to investigations, such as information gathering, 
risk assessment and making findings can be limited and they have less well-developed 
procedures regarding investigations. These agencies often require our support whilst 
they are investigating allegations and we need to ensure that we provide continual 
training to these sectors. 

 
(viii) To what extent have agencies taken up the Ombudsman’s advice on policy, training and 

administrative measures that would assist them to undertake these activities?  
 

Our experience is that agencies are generally willing to take up our advice in relation to 
the handling of reportable allegations against employees. Many smaller agencies 
telephone us when they first receive an allegation against an employee to gain advice 
about the steps that they should take to investigate the matter. We may also meet with 
agencies and maintain contact with them while they are conducting an investigation to 
discuss specific issues arising from the investigation. The documentation that we 
subsequently receive in relation to investigations generally reflects the agency’s 
implementation of our advice. 
 
Initial feedback in relation to our revised guidelines for employers (Child Protection in 
the Workplace: responding to allegations against employees, June 2004) has been 
positive, with agencies commenting on its clarity and usefulness.  

 
(ix) In Carter v NSW Netball Association [2004] NSWSC 737, delivered on 17 August 

2004, Palmer J drew attention to the fact that voluntary sporting bodies (such as the 
Defendant in this particular case i.e. the NSW Netball Association) are not designated 
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employers within Part 3A of the Ombudsman Act 1974 and, as a result, are not subject 
to the Ombudsman’s monitoring of systems for handling and responding to allegations 
of conduct that would constitute child abuse. Does the Ombudsman have any views on 
the matters highlighted in the judgment, in particular, the proposed extension of the 
Office’s jurisdiction to include associations such as voluntary sporting bodies?  

 
While we appreciate the confidence in the effectiveness of our oversight function that is 
implicit in the comments of Palmer J at 152 in Carter v NSW Netball Association 
[2004] NSWSC 737, we do not have the resources to adequately manage the 
extension of our child protection jurisdiction to include voluntary sporting bodies and 
other community associations that provide various interests and activities for children.  
 
Were we to obtain additional resources, we have identified areas where the need for our 
oversight is pressing, including voluntary sporting bodies. We are also concerned about 
'home stay' and ‘host family’ arrangements, where children (generally from overseas) are 
billeted with families for periods of up to 6 months. We see such children as being 
particularly vulnerable, as they are without family support and are often unfamiliar with 
Australian mores, social customs and may have language limitations. 
 
While we do have some coverage, when the placements are arranged by schools or by 
organisations that can be classed as providing substitute residential care, we believe 
that these placements are likely to be better supervised and managed than placements 
that are arranged privately. We are concerned that 'one-off' arrangements, often 
arranged by social service organisations on a 'sister club' basis incorporate very little 
supervision and that the children in such placements lack protection.  

 
(x) The Annual Report notes that children who identify as an Aboriginal or Torres Strait 

Islander make up 1% of the total NSW children population but are identified as the 
alleged victim in 8% of notifications received during the year. Also, 16% of 
notifications identified children with a disability as the alleged victim. The Annual 
Report also states that the Office will continue to audit schools and agencies providing 
substitute residential care and foster care to monitor these issues (p.63). Does the 
Ombudsman intend to report on its monitoring of these issues and what initiatives can 
be undertaken to try to reduce the representation of these children in such 
notifications? 

 
We have planned a series of visits to, and audits of, agencies providing services to 
children who identify as an Aboriginal or Torres Strait Islander or who have a disability. 
The purpose of our audits is to identify good practice in preventing child abuse and to 
make recommendations where we identify deficient practice. We have involved staff 
from our office’s specialised Aboriginal Complaints Unit in our visits and audits and 
have found this to be an effective initiative in helping agencies providing services for 
Aboriginal children understand how to develop safe environments for those children. 
 
Children with a disability are particularly vulnerable to physical or sexual assault 
because their care needs require some physical contact by an employee, for example, 
restraint for children with challenging behaviours, or assistance with personal care 
where children do not have the physical capacity to care for themselves. We believe that 
the provision of training about dealing with challenging behaviours, developing codes of 
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conduct about acceptable behaviour and developing individual care plans for children 
with disabilities are important initiatives in reducing the risk to children.  
 
We will continue to monitor the way agencies provide safe environments to children and 
report our work in this area. 

 
5. Legislative Reviews 
 

(i) The Office made a submission to the review of the Police Act 1990 (p.131). What is the 
current status of this review and have any particular differences emerged between 
stakeholders on matters affecting the Ombudsman’s jurisdiction and functions under 
the Act? 

 
A "roundtable" meeting was held on 10 March 2004 to discuss possible amendments to 
Part 8A of the Police Act. This meeting was organised by the Ministry for Police and 
attended by representatives of this office, the PIC, NSW Police and the Police 
Association. Since that meeting, this office, the PIC and NSW Police have provided a 
number of further written submissions to the Ministry. The Ministry has recently advised 
us that it is finalising a draft report on the review, which will include suggested 
amendments to Part 8A of the Police Act. A draft of the report will be circulated to the 
parties to the roundtable discussions for their information and comment.  
 
No differences have emerged between stakeholders on matters affecting the 
Ombudsman's jurisdiction and functions under Part 8A of the Police Act. The 
roundtable discussions and submissions have primarily been directed at streamlining 
and clarifying the operation of Part 8A.  

 
Internally concealed drugs – NSW Police have suggested that: 
 
• the Police Powers (Internally Concealed Drugs) Act 2001 be amended to dispense with 

the need for medical imaging, or to allow a court to waive the requirement for medical 
imaging and authorise a suspect’s detention for the retrieval of drugs;  

 
• and medical staff be required to administer treatment to make a suspect regurgitate 

orally ingested drugs and be allowed to conduct searches of body cavities at the 
request of police.(p.128).  

 
(ii) What is the Ombudsman’s view of these proposals? 

 
In June 2004, we published a discussion paper for the purposes of consulting with a 
number of stakeholders, including MPs, government and community agencies and 
police, about the operation of the Police Powers (Internally Concealed Drugs) Act 2001. 
The paper provided some background to the legislation. It also invited submissions from 
stakeholders and interested parties on a number of issues, including the proposals by 
NSW Police that medical imaging be dispensed with and that suspects should be 
required to regurgitate drugs or undergo body cavity searches.  
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We are currently considering the submissions we received in response to our discussion 
paper. We expect to complete our report on the review of the legislation, including our 
consideration of submissions received, by March 2005.  
 
Until our review is completed and tabled in Parliament, we are not in a position to 
provide a detailed answer to this question. 

 
(iii) Drug detection dogs (pp.126-7) – What views have been expressed in the responses to 

the Office’s discussion paper on the review of the Police Powers (Drug Detection Dogs) 
Act 2001?  

 
The review of the Police Powers (Drug Detection Dogs) Act 2001 Discussion Paper 
generated substantial interest from a range of organisations, individuals and the media. 
 
To date a total of 55 private individuals and organisations have provided comment in 
response to the Discussion Paper. These have included submissions from 
parliamentarians, police, local councils, government agencies, business organisations 
and legal, welfare and other advocacy groups. This is a significant level of response. 
 
Many of the submissions are detailed and some are backed by independent research. 
The range of views expressed in the responses reflects the breadth of organisations 
contributing to the review. A number of submissions provided comment on the following 
issues: 
 
• Accuracy of drug detection dogs 
• Forming reasonable suspicion based on drug dog indications 
• Cost effectiveness  
• Privacy issues and the experience of being searched in public 
• Police record keeping 
• Harm minimisation and drug diversion programs 
• Disruption of drug markets 
• Impact on young people 
• Impact on people from different cultural and language backgrounds 
• Impact on businesses 

 
(iv) Has the Office formed any preliminary conclusions on the issues identified during the 

review? 
 

As with the Police Powers (Internally Concealed Drugs) Act 2001, at this time we are 
currently considering the submissions we received in response to our discussion paper.  
 
The discussion paper and the resulting submissions are only one component of our 
review. We have also conducted substantial research into the operation of the 
legislation using a range of sources and tools. The analysis of this research material is 
not yet finalised.  
 
We expect to complete our report on the review of the legislation by mid 2005. Until 
our review is completed and tabled in Parliament, we are not in a position to provide a 
detailed answer to this question. 
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(v) Many of the statutory provisions requiring the Ombudsman to monitor legislation do not 

specify a time frame within which the relevant Minister is to table the Ombudsman’s 
report in Parliament. The legislation often states that the Minister is to table the 
Ombudsman’s report as soon as practicable after receiving it. What period of time 
usually lapses between furnishing a report to a Minister and the subsequent tabling of 
a report, and have there been any issues with the operation of the legislative review 
tabling provisions? 

 
As noted, legislation establishing review functions generally requires a report to be 
prepared for the relevant Minister and head of agency following a specified period of 
time. The Minister is then generally required to table the report (along with any 
additional reviews required to be carried out by or for the Minister).  
 
Since 1999 there have been four reports submitted in accordance with relevant Acts. 
The following table sets out the submission and tabling dates for these reports: 

 
Act Relevant 

Minister 
Provided to 
Minister 

Tabled by Minister 

Crimes 
Legislation 
Amendment 
(Police and 
Public Safety) Act 
1998 

Minister for 
Police 

11 November 
1999 

29 June 2000 

Police Powers 
(Vehicles) Act 
1999 

Minister for 
Police 

5 August 2000 19 December 
2000 

Police Powers 
(Vehicles) Act as 
amended by the 
Police Powers 
(Vehicles) 
Amendment Act 
2001 

Minister for 
Police 

22 September 
2003 

As at 17 November 
2004, this has not 
been tabled  

Crimes (Forensic 
Procedures) Act 
2000 – Interim 
report 

Attorney 
General 

21 September 
2004 

28 October 2004 

 
No requirement to table the report 
 
The amendments to the Police Powers (Vehicles) Act 1999 made by the Police Powers 
(Vehicles) Amendment Act 2001 required us to review the additional powers conferred 
by the amending Act and to report to the Minister for Police and the Commissioner of 
Police as soon as practicable after the end of the review. However, unlike most other 
reviews, the amended Act made no provision for the Minister to then table the report. 
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We provided this report to the Minister for Police and Commissioner of Police on 22 
September 2003. The covering letter to the Minister noted that there was no legislative 
requirement to table the report, but given the nature of the findings and 
recommendations, we asked that he table the report at his earliest convenience so that 
the report might be made public. 
 
We raised the delay in the tabling of this report with the Minister’s office on 15 March 
and 30 August 2004. In a letter dated 15 October 2004 the Minister advised us that 
he intends to table the report “in the near future”. The Minister also indicated that the 
NSW Police response to our report would form part of the broader proposals being 
considered in relation to the Act. 
 
My clear preference in these matters is that the laws conferring a scrutiny function on 
the Ombudsman specifically provide for the report to be either tabled in Parliament, as 
with other reports of the Ombudsman, or tabled by the relevant Minister. Given that 
there has been a delay in tabling a number of these reports to date, we would suggest 
that if the legislation is to provide that the Minister is to table the report, a time period 
for the tabling process should also be specified.  
 
Interim reports 

 
In the case of the Crimes (Forensic Procedures) Act 2000, while the Act requires that 
the final report be submitted to the Attorney General, the Minister for Police and the 
Commissioner of Police, it only provides for the Attorney General to be given any interim 
report we might make.  
 
As you will be aware, an interim report was prepared, dealing with Part 7 of the Act 
relating to the DNA sampling of serious indictable offenders. Given the substantial role 
of the Minister for Police and the Commissioner of Police in the administration of DNA 
sampling and analysis, we consider it anomalous that they were not required to be 
provided with any interim report. 
 
We would suggest that any future legislation conferring a review function on this office 
should provide for interim reports to be provided to the same Ministers and heads of 
agency as are required to receive the final report. 

 
 
6. Police 
 

(i) As a result of the changes made to the class or kind agreement between the 
Ombudsman and PIC regarding the classification of police complaints, what complaints 
will the Office directly oversight and what complaints will be managed entirely by local 
commands (p.112)? 

 
The primary goal of the new class and kind agreement, which commenced on 1 
October 2004, was to provide greater clarity as to the types of matters that we 
oversight. We also aimed to provide a simpler agreement by reducing the number of 
categories of complaints from 9 to 3. The new agreement sets out the following 
categories:  
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• Category 1 complaints which are notifiable to the Police Integrity Commission 

(PIC) and the Ombudsman 
• Category 2 complaints which are notifiable to the Ombudsman 
• Complaints which are dealt with as local management issues and are not 

notifiable to the Ombudsman or the PIC.  
 
It is hoped that the new agreement will allow police to spend less time on assessing 
categories of complaints, and more time on dealing with them.  
 
We do not expect that the new agreement will significantly change the types of 
complaints that we oversight and those managed by local area commands.  
 
Under the new agreement, the Ombudsman’s oversight remains focussed on allegations 
of serious misconduct. For example, NSW Police is required to notify us of complaints 
(whether by police officers or members of the public) alleging:  
 
• Criminal and corrupt conduct 
• Serious incompetence 
• Lack of integrity  
• Matters that may result in removal from NSW Police or other stringent ‘reviewable’ 

management action  
• Conduct resulting in serious outcomes – for example, death or injury or significant 

financial loss 
• Inappropriate conduct relating to the search, arrest or custody of a person.  

 
Local commanders will continue to manage minor complaints, such as complaints 
about rudeness or poor service, without notifying this office. However, we will continue 
to audit how NSW Police deals with these minor complaints.  
 
The most significant change to the agreement is that it ensures that where a 
complainant who writes - to the police or the Ombudsman - that they are dissatisfied 
with NSW Police’s handling of minor matter, the matter will be reviewed by the 
Ombudsman. 
 
We have attended local area commander forums throughout the state to discuss the 
new agreement. To date, feedback from commanders and NSW Police generally has 
been positive – most have indicated that they find the new agreement much easier to 
apply.  
 
We will closely monitor the new agreement over the next 12 months to examine its 
impact on complaints oversighted by the Ombudsman.  

 
(ii) c@tsi - The Annual Report states that by December 2003 c@tsi was having a 

significant adverse impact on the effective functioning of the Office and that despite 
some developments NSW Police have not secured funding to fix the problems (p.124). 
Has any progress been made towards obtaining sufficient funds to remedy the problems 
with the system and what particular administrative and intelligence functions of the 
Office have been affected? 
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Impact on Ombudsman of scaled back use of c@tsi 
 

In the 2003/2004 annual report we said 
 

By December 2003, c@tsi was having a significant adverse impact on the effective 
functioning of our office. There was a sustained period when c@tsi was unreliable and 
there was a lack of basic reporting and other functions that it was supposed to deliver. 
Despite a number of very serious problems, NSW Police had not developed or funded a 
plan to fix c@tsi. We therefore reluctantly had to scale back our use to certain 
administrative and intelligence functions. 

 
This office incurs significant administrative overheads as a result of having to maintain 
and support two complaint systems – c@tsi and our own case management system, 
Resolve. 
 
While we use resources to support c@tsi, since December 2003, we have limited our 
use to receiving new complaints from NSW Police and providing NSW Police with our 
assessment as to how these new complaints should be handled. At this stage we cannot 
rely on c@tsi to perform other oversight functions.  
 
We therefore continue to use Resolve as our core system for managing complaints about 
police. For example, Resolve is still used to register, track and report on complaints 
about police.  
 
The overheads of using two systems particularly impact on our Assessment Section, 
which is responsible for processing and data entry of complaints received by our office. 
The process involves the double handling of complaints as each complaint is registered 
on both Resolve and c@tsi.  
 
In addition, our intelligence team has not yet realised the benefits promised by the 
original project. These benefits include access to shared trend reports, ad hoc reporting 
data, and increased complaint data for profiling officers and commands of interest to 
the Ombudsman.  
 
We have however taken steps to redress this by reviewing and improving reports 
available through our own information systems. This has ensured that we can continue 
to closely monitor complaint trends.  
 
Funding for c@tsi 
 
NSW Police developed a business case for additional funding for The c@tsi 
Remediation Project. NSW Police advised us on 21 October 2004 that Treasury had 
approved $1.46 million for the current financial year for completion of the project. 

 
(iii) The Annual Report refers to 700 police complaints that might have been notifiable to 

the Ombudsman’s Office but which were not notified because of a problem with the 
c@tsi system (p.117). Have the police commands completed assessing which 
complaints should have been notified to the Office? 
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The 722 complaints identified by NSW Police concern numerous local area commands 
(LACs). The Professional Standards Command (PSC) is coordinating the assessment of 
these matters by these LACs. This assessment began in July 2004. Each LAC has been 
asked by the PSC to send the Ombudsman a spreadsheet with details of their 
assessment. 
 
To date we have received advice from the LACs about 531 of the 722 matters. The PSC 
is aiming to ensure that the assessment process is completed by 31 December 2004. 

 
(iv) The Annual Report indicates that examination of officer profiles maintained by local 

commands were not up-to-date and failed to contain analysis that would assist 
complaint management teams in assessing new complaints or determining 
investigative strategies (p.112). What has been the NSW Police response to these 
concerns? 

 
The PSC has advised that they are going to set up a working party to examine our 
concerns about the administration of officer profiles. We have arranged to meet with 
NSW Police on 25 November 2004 to ensure that our concerns are appropriately 
addressed by the working party. We have also requested that we be consulted before the 
finalisation of any new procedures that may be implemented. 
 

 
7. Controlled Operations 

(i) The Ministry’s report on the review of the controlled operations legislation is dated 
February 2004 and was required to be tabled in Parliament by 1 December 2003. 
However, it was not tabled until 23 June 2004. According to the Annual Report, the 
Ombudsman’s Office provided comment on a Cabinet Minute dealing with the report of 
the review of the Law Enforcement (Controlled Operations) Act 1997 (p.131). When did 
the Office provide its comment to Cabinet on the report and did this predate the tabling 
of the report in Parliament? 

 
I was asked to comment on a cabinet minute that sought approval to (i) table the report 
of the review, (ii) accept the recommendations of the review and (iii) approve the 
development of a Bill arising from the recommendations contained within it. My 
comments were provided to Cabinet Office by letter dated 24 March 2004.  

 
(ii) Has the Office been consulted concerning draft legislation to amend the controlled 

operations scheme and, if so, does the Ombudsman have any particular comment to 
make on the proposals being put forward?  

 
My Assistant Ombudsman Greg Andrews and a Senior Investigation Officer who works 
directly to him on controlled operations and other security related issues attended a 
consultation meeting at the Ministry of Police on 15 September 2004 . At that meeting 
the Ministry for Police’s preferred position (as supported by the Minister for Police) for a 
Tier 1/Tier 2 model was outlined to them. They were advised a draft bill would soon be 
developed and that the Ombudsman would be again consulted on that. To date, we 
have had no further advice from the Ministry or Cabinet Office on this proposal. 
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(iii) Will the changes to the scheme as proposed in the Ministry’s review report impact 
significantly on the work of the Office and the performance of the Ombudsman’s 
oversight functions under the legislation? 

 
Until we see the actual details of the proposed amendments to the Act we are not in a 
position to provide this advice. Our understanding is that the proposal would remove 
possibly 90% of current controlled operations conducted by NSW Police into the 
streamlined Tier 1 category. It is proposed that the Ombudsman retains an oversight 
function over such approvals. However, in the absence of details of the specific 
proposed amendments and the operational procedures that will have to accompany 
them, it is not possible to determine how that oversight would operate and whether it 
would be meaningful. 

 
(iv) Has NSW Police changed its view of the extent of the Ombudsman’s jurisdiction in 

relation to the monitoring and review of controlled operations under Part 4 of the Law 
Enforcement (Controlled Operations) Act 1997? 

 
The NSW Police eventually adopted our suggestions for modification of the application 
form used by NSW Police for approval of controlled operations. This resolved the 
dispute outlined in my 2003 Law Enforcement (Controlled Operations) Annual Report 
over the adequacy of the application template previously in use by NSW Police. 
 
That report also set out a difference of opinion between the legal advice received by 
myself and the Commissioner about the extent of my jurisdiction and powers to ensure 
compliance with the legislation. This related to my ability to question the approval 
officer if need be. Since that time I have had no advice from the Commissioner to 
indicate he has changed his views which were based on the legal advice he had 
received. There has also been no occasion since that time that has required me to 
assert the power I believe I have to put the difference of opinion to the test. Our 
inspections have continued with the full co-operation of NSW Police and it has not been 
necessary to question any approval officer concerning a particular approval. However, in 
future, if it is considered necessary for the purposes of fulfilling my function under the 
Act to ascertain whether or not the requirements of the Act are being complied with, I 
will assert my powers to question relevant personnel in accordance with the legal advice 
I have received. 
 
As part of the Review of the Act, I made submissions that the Act be amended to clarify 
Parliament’ s intent in respect to the relevant provision which I suspect was the subject 
of an unintended drafting error. The Review, however, did not take up that suggestion. 

 

8. Telecommunications interceptions (TI) 
 

(i) For the purpose of exercising the Committee’s functions under the Police Integrity 
Commission Act 1996, did the Ombudsman prepare a report for the Attorney General on 
the dissemination of TI and other surveillance material during Operation Florida 
conducted by the PIC?  
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Yes, I provided a report titled ‘Release of lawfully obtained information by the NSW 
Crime Commission relating to Operation “Mascot” and by the Police Integrity 
Commission relating to Operation “Florida” to the Attorney General on 27 September 
2002.  

  
….. 

 
[The rest of answer to question on notice no 8(i) is confidential pursuant to section 31H (1) 
of the Ombudsman Act 1974.] 

 
….. 

 
 

(ii) If so, was this done in accordance with the Ombudsman’s functions under the 
Telecommunications (Interception)(NSW) Act 1987?  

 
As the investigation arose from a statutory inspection under the Telecommunications 
(Interception) (New South Wales) Act, the report of the investigation was provided to 
the Attorney General and the heads of the agencies in accordance with section 11 of 
the Act.  

 
(iii) Was a copy of the report made available to the Inspector of the PIC? 
 
The report was not provided by me to the Inspector of the PIC as I had no authority to 
do so. Whether the Inspector obtained a copy of the report from the PIC I cannot say. 
 
 

9. Protected Disclosures 
 
(i) The Office made a submission to the Premier and Cabinet Office about the possibility 

that the Protected Disclosures Act may cover certain private sector agencies (p.131). 
What particular agencies did the submission refer to and what was the response to the 
submission? 

 
The submission referred to those agencies that are able to be investigated by our office 
by virtue of certain provisions in the Ombudsman Act (in particular Part 3A) and the 
Community Services (Complaints, Reviews and Monitoring) Act 1993 (CS-CRAMA). 
 
Those agencies that are able to be investigated by our office by virtue of certain 
provisions in the Ombudsman Act are those to which the definition of ‘designated non-
government agencies’ (see section 25A(1)) applies, that is: 
 
a. a non-government school within the meaning of the Education Act 1990 
 
b. a designated agency within the meaning of the Children and Young Persons (Care 

and Protection) Act 1998 (not being a department referred to in paragraph (a) of 
the definition of designated government agency in this subsection) or a licensed 
children’s service within the meaning of that Act, 
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c. an agency providing substitute residential care for children, 
 

d. any other body prescribed by the regulations for the purposes of this definition. 
 

Those agencies that are able to be investigated by our office by virtue of certain 
provisions in the CS-CRAMA (in particular, see section 24) are those to which the 
definition of ‘service providers’ (see section 4) applies. Essentially these include any 
person or organisation in the private sector that is funded, authorised or licensed to 
provide a community service. 
 
The Cabinet Office (TCO) responded to our concerns by writing to the Crown Solicitor’s 
Office suggesting alternative narrower interpretations of the meaning of the terms 
‘public official’, ‘public official functions’ and ‘public authority’. We agree with TCO’s 
view that these interpretations appeared to better promote the object of the Act as set 
out in s. 3(1), that is, ‘to encourage and facilitate the disclosure, in the public interest, 
of corrupt conduct, maladministration and serious and substantial waste in the public 
sector.’  

 
The Office has found the following deficiencies with the Protected Disclosures Act: 
 
• there is no obligation on senior management to protect whistleblowers or establish 

procedures to protect whistleblowers; 
• there is no central agency responsible for monitoring how well the scheme is working 

– this includes collecting data on how many protected disclosures are being made to 
particular agencies, how many have been made since the Act commenced, and how 
those disclosures are being handled; 

• it is the only Australasian whistleblower legislation in which the whistleblowers 
themselves have no direct right to seek damages for detrimental action (p.106). 

The Committee has received the attached correspondence3 from central agencies on the 
outcomes of its earlier two statutory reviews.  
 
(ii) Does the Ombudsman have any comment to make on the views expressed in this 

correspondence? 
 

I would like to comment on the statutory and administrative obligations on agencies in 
this area.  
 
Confidentiality 
 
The only statutory obligations that public authorities under the NSW scheme have are 
firstly, to keep confidential information that might identify or tend to identify a 
whistleblower, and secondly, to notify the whistleblower within 6 months of receiving a 
disclosure of what action they have or intend to take. 

 
Set up an internal scheme to facilitate the making of disclosures and protect those who 
make a disclosure 
 

                                         
3 See Appendix 2 of this Report 
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Under the NSW Protected Disclosures Act CEOs do not have any explicit obligation to 
have in place a system for handling protected disclosures and protecting whistleblowers 
from detrimental action. There is also no obligation to take steps to make sure that 
employees act in a manner consistent with the objects of the scheme the Act sets out.  
 
Section 20 of the Act makes it a criminal offence to take detrimental action against a 
person substantially in reprisal for the other person making a protected disclosure. 
However, the Act imposes no penalty on a public authority or CEO who has failed to 
take adequate steps to prevent such action being taken against a whistleblower.  
 
Neither does the Act impose any penalty on a public authority that has not put in place 
systems to give its employees confidence that if they make a protected disclosure no 
detrimental action will be taken against them. Our experience is that without such a 
system, many employees will be too apprehensive to come forward, and those who do 
stand a higher chance of suffering detrimental action. 
 
We are of the view that at least an administrative obligation should be placed on CEOs 
to establish such a system. We would also consider taking on a formal role of 
monitoring compliance with such an obligation. 
 
It is important to note that under the equivalent legislation in the ACT, Queensland, 
Victoria and Western Australia, CEOs or agencies have a statutory obligation to protect 
whistleblowers and set up procedures to do so. In addition, in the three States that have 
most recently adopted whistleblower legislation (Victoria, Western Australia and 
Tasmania), public sector agencies must notify a central agency (such as the 
Ombudsman) of both disclosures and the outcomes of investigations relating to those 
disclosures. A similar role is proposed for the Northern Territory Ombudsman under 
their draft whistleblower legislation. The central agency is responsible for monitoring 
the implementation of the scheme. 
 
Ensure employees are aware of procedures for making disclosures 
 
CEOs of NSW public authorities do have an administrative obligation to ensure that 
employees are aware of procedures for making protected disclosures and the protections 
available under the Protected Disclosures Act. However, a series of surveys reported by 
the ICAC in their publication, Profiling the NSW Public Sector: Functions, Risks and 
Corruption Resistance Strategies (January 2003) indicated that levels of knowledge of 
the Act and the scheme among public sector staff are still disappointing low. It was also 
concerning that when staff were asked how well they thought their agency had informed 
them about the Act, 38% said their organisation had ‘not done so at all’ and 37% said 
‘not well enough’ (see page 60). 
 
We are not aware of any significant developments that have occurred since 2003 to 
suggest that levels of knowledge would have improved in that time. 
 
Given that the scheme has been in place for almost 10 years, we are of the view that a 
stronger approach to enforcing the obligation to improve knowledge of the protected 
disclosures scheme with staff needs to be considered.  
 



Committee on the Office of the Ombudsman and the Police Integrity Commission 

Answers to Questions on Notice 

44 Parliament of New South Wales 

(iii) What submissions have been received in response to the Office’s protected disclosures 
discussion paper? 

 
None. The purpose of the issues paper was to raise issues for consideration in the next 
review of the Act. We therefore did not invite submissions. The issues paper concludes 
by calling for a comprehensive review of the Act and for that review to consider the 
issues that we have raised. 
 
 

10. Freedom of Information 
 

(i) What has been the response of the Commissioner of Police to the concerns raised by 
the Office re the funds available to deal with FOI applications, in light of the continuing 
increase in the number of applications received by NSW Police (p.102)? 

 
The issue was discussed by the Ombudsman and Police Commissioner at a Joint 
Standing Committee meeting on 7 October 2004. A follow-up letter was sent by the 
Ombudsman to the Commissioner on 27 October asking the Commissioner to provide an 
up-date in relation to police dealings with FOI applications and the terms of reference 
for a proposed review of the NSW Police FOI process. 
 
A response was received on 17 November 2004 indicating what steps were being taken 
to review the situation and advising that we would be informed of any decisions made 
following the review. 

 
(ii) What has been the response to the Ombudsman’s proposal that s.64 of the FOI Act be 

amended to provide absolute protection against defamation proceedings being brought 
against the author of a document sent to a government agency or Minister (p.102) 

 
A response was received from the Director General of The Cabinet Office dated 6 
October 2004 (see attachment B). In response to the invitation to make a further 
suggestion as to a particular class of documents provided to government that should 
attract a statutory protection from defamation, we suggested that the FOI Act be 
amended to provide absolute privilege for allegations concerning criminality, corruption, 
breaches of the law or serious misconduct made to an agency or Minister relating to a 
matter within the jurisdiction of that agency or Minister. It was also suggested that this 
could be balanced by the inclusion of a further provision making it an offence to wilfully 
make any false statement in any such allegation. See attachment C for a copy of that 
letter (dated 22 October 2003). 

 
(iii) The Annual Report indicates that agency compliance with mandatory “summary of 

affairs” reporting requirements in June 2004 was at its lowest since the Office 
commenced audits in June 1997 (p.99). What incentives are there for agencies to 
improve on this requirement? 

 
We are not aware of any incentives for agencies to comply with mandatory “summary of 
affairs” reporting requirements of the FOI Act. 
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(iv) Has the Ombudsman made a submission to the review of the Privacy and Personal 
Information Protection Act? 

 
The Ombudsman made a submission to the review of the PPIP Act in April 2004. The 
submission was placed on our website at the time and a copy is attached for the 
information of the Committee (see attachment D). 
 
 

11. Local Government 
 
(i) What has been the response to the Ombudsman’s proposal that s.12 of the Local 

Government Act be amended to make it clear that the information protection principles 
in the Privacy and Personal Information Protection Act are not an impediment to 
releasing information under that section (p.77)?  

 
To date no response to the proposal has been received. A copy of our letter to the 
Minister in which the proposal was made (dated 8 June 2004) is attached (see 
attachment E). 

 
(ii) Have Councils been provided with information to clarify the current situation regarding 

the tape recording of council meetings, their use and publication? 
 

To our knowledge no such information has been provided to councils. 
 

(iii) The Annual Report suggests advice that Councils could provide to minimise the 
potential for complaints (p.81). Can the Ombudsman give any indication as to the 
proportion of Councils that provide such advice? 

 
The question relates to an item on councils’ notification practices in relation to 
development applications. There is a wide variation in notification practices by 
councils. It would be impossible to quantify how many councils currently give advice 
along the lines suggested in the item.  
 
However in dealing with complaints about councils’ notification practices, where the 
complaint discloses evidence of deficiencies in those practices we will advise the 
council how they can be improved. In doing so however, it is important to keep in mind 
the diversity in the size of councils and the resources available to them and the 
differences in the geographical and demographic character of the areas they administer. 
It would therefore be inappropriate to seek to impose uniform notification practices on 
all councils. What may be appropriate practice for Woollahra Municipal Council may be 
unduly and unnecessarily onerous for Bourke Shire Council. Accordingly, it is often 
necessary for us to tailor our advice to suit a council’s particular circumstances. 
 
In the item in question we have simply sought to suggest minimum standards and to 
provide advice as to how the potential for complaints about a council’s notification 
practices arising from unrealistic expectations can be minimised. 
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Attachment A 

 
 
 
 

Statement of Corporate Purpose 
 
 
This statement of corporate purpose provides an overview of what we do. It forms the basis 
for the development of detailed business plans that guide the day-to-day functioning of our 
office. Together they form our corporate plan. 
 
The NSW Ombudsman is an independent and impartial watchdog body. Our job is to assist 
those public and private sector organisations and employees we watch over fulfil their 
functions properly and promote improvements to the way they operate. We are independent 
of the government of the day and accountable to the community through the NSW 
Parliament.  
 
We want to see fair, accountable and responsive administrative practice and service delivery 
in NSW. We work to promote  
 

• good conduct, 
• fair decision making, 
• protection of rights, and 
• provision of quality services  
 

in our own organisation and those we oversight. 
 
 
Our Goals 
 
 We aim to:  

 
1. Help organisations meet their obligations and responsibilities, and improve their 

delivery of services. 
2. Promote improvements in, and standards for, the delivery of community services in 

NSW.  
3. Deal effectively and fairly with complaints and work with organisations to improve 

their complaint handling systems. 
4. Be a leading watchdog agency.  
5. Be an effective organisation. 
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Our Values 
 
We will 
 

• provide the same high quality service that we encourage other organisations to offer. 
• be fair, impartial and independent, and act with integrity and consistency. 
•  
•  
•  
• be accessible and responsive to all who approach us, and seek solutions and 

improvements that will benefit the broader NSW community. 
• be a catalyst for change and a promoter of individuals’ rights. 

 
 
Our Guarantee of Service 
 
We will 
 

• consider each matter promptly and fairly, and provide clear reasons for our decisions. 
• where we are unable to deal with a matter ourselves, explain why, and identify any 

other appropriate organisation where we can. 
• Help those people who need assistance to make a complaint to the Ombudsman. 
• add value through our work. 

 
Our key functions 
 
Our key functions are derived from a number of Acts, which require us to act in the public 
interest by 
 

• resolving and investigating complaints 
• assessing notifications, monitoring investigations and reviewing the handling of 

complaints  
• keeping complaint handling systems under scrutiny 
• inspecting records of organisations to ensure compliance with legislation and good 

practice 
• dealing with inquiries or referring people to appropriate agencies 
• reviewing the delivery of community services 
• reviewing the implementation of new legislation  
• reporting on findings and recommendations. 
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BRUCE ALEXANDER BARBOUR, New South Wales Ombudsman, Office of the 
Ombudsman, 580 George Street, Sydney,  

 
CHRISTOPHER CHARLES WHEELER, Deputy Ombudsman, Office of the Ombudsman, 
580 George Street, Sydney,  

 
STEPHEN JOHN KINMOND, Deputy Ombudsman (Community Services Division) and 
Community and Disability Services Commissioner, Office of the Ombudsman, 580 George 
Street, Sydney,  

 
GREGORY ROBERT ANDREWS, Assistant Ombudsman, General Team, Office of the 
Ombudsman, 580 George Street, Sydney, and 

 
SIMON JUSTIN COHEN, Assistant Ombudsman, Police Team, affirmed and examined: 

 
ANNE PATRICIA BARWICK, Assistant Ombudsman, Children and Young People, Office of 
the Ombudsman, 580 George Street, Sydney, sworn and examined: 

 
 
 
CHAIR: Welcome to this Committee hearing. I particularly welcome you, Mr Cohen. I 

think this is the first time you have appeared before the Committee. 
 
Mr COHEN: Thank you. 
 
CHAIR: Mr Barbour, the Committee has received a submission from you in the form of 

answers to some questions on notice. I take it that you seek to have those answers 
incorporated as part of the evidence. 

 
Mr BARBOUR: Thank you. 
 
CHAIR: I also formally table the letter from the Premier to this Committee, dated 13 

October 2004, which has been referred to in one of the answers. 
 
Document tabled. 
 
Mr Barbour, do you wish to make an opening statement? 
 
Mr BARBOUR: Yes, thank you. As you have correctly pointed out, the Committee is 

meeting Simon Cohen for the first time today. He now holds the position of Assistant 
Ombudsman in our police area, which was previously held by Steve Kinmond. Steve, who was 
the Assistant Ombudsman for police for seven years, is the new Deputy Ombudsman, 
Community Services. As a consequence, he also holds the position of Community and 
Disability Services Commissioner. Robert Fitzgerald, who previously held that position, left 
the office to take up a position with the Productivity Commission. I take this opportunity to 
publicly recognise his considerable contribution not only to improving the provision of 
community services in this State but also to the successful amalgamation of the Community 
Services Commission with the New South Wales Ombudsman's Office. 
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As the Committee has seen from the detail contained in the most recent annual report, 
our office continues to be very busy. I do not propose to duplicate this afternoon what is set 
out in the annual report or in the extensive answers that we have provided to the Committee 
in response to its questions on notice. However, I will mention some highlights in relation to 
the work we have undertaken since our last meeting with the Committee. We finalised more 
than 9,000 formal matters in 2003-04. This included dealing with more than 3,000 
complaints about police officers and more than 1,600 allegations notified to our office 
pursuant to our child protection jurisdiction. We also dealt with more than 26,500 informal 
matters, wherever possible striving to provide quick and effective resolution or advice to 
those seeking our assistance. In the five months since 30 June not covered by our annual 
report, we have received more than 3,400 additional complaints, including approximately 
1,700 about police officers and more than 600 notifications of reportable allegations to our 
child protection area. We have in this period handled more than 10,000 matters informally. 

 
Over recent years, we have substantially increased the number of formal investigations 

that we have undertaken. Since July 2001, we have finalised more than 150, 42 of which 
were in 2003-04. These are generally large projects that are both time consuming and 
resource intensive. As honourable members know, we made a strategic decision to conduct 
more formal investigations several years ago. In the majority of cases our recommendations 
made at the conclusion of those investigations have been implemented. We also have a high 
success rate in resolving complaints without the need for a formal investigation. These are 
cases in which we may have some written correspondence with an agency to ask questions, 
clarify issues or explain obligations. In more than 60 per cent of the complaints we received 
about the public sector the agency concerned made a new decision, apologised to the 
complainant or took some other action to address the concerns raised. 

 
We have made two special reports to Parliament in the past 12 months. One related to 

those people particularly vulnerable who require assistance from the supported 
accommodation assistance program and who in our view were being improperly excluded 
from those services. We made extensive recommendations on how agencies could improve 
their policies and practices and how the Department of Community Services [DOCS] should 
support that change. The other special report to Parliament raised our concerns about the 
inadequacy of services being provided by the Department of Ageing, Disability and Home 
Care [DADHC] to family with children and young people with a disability. In our answers to 
the Committee's questions on notice we have supplied an update on the progress we have 
made with both DOCS and DADHC to address the problems highlighted in both of those 
reports. 

 
We have also continued to make our presence felt in regional New South Wales. In 

2003-04 we have made almost 50 visits to correctional centres and juvenile justice centres 
and we have conducted more than 70 workshops and briefings, making more than 80 
presentations and speeches, many of them throughout regional New South Wales. In 
addition, we have distributed more than 14,000 information kits, guidelines and newsletters. 
This work is particularly important for those who are isolated because they are either 
incarcerated or because they live in remote parts of New South Wales. We endeavour to 
ensure that our services are easily accessible to all people within the State. 

 
This year we also published a range of reports, including discussion papers relating to 

four of our 12 legislative reviews: Police Powers (Drug Detection Dogs) Act; Police Powers 
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(Internally Concealed Drugs) Act; the Children (Criminal Proceedings) Amendment (Adult 
Detainees) Act; and firearm and explosive and detection dogs legislation. I have available for 
the Committee copies of our most recent brochure on our current legislative reviews, which 
will provide the Committee with full and updated information on the progress of each of 
these reviews. We have also published this year two issues papers, one on the Protected 
Disclosures Act based on the experience that we have in interpreting and trying to implement 
the scheme and from our interaction with staff in other public sector agencies, and the other 
on complaint handling in universities, which utilised the results of surveys conducted of each 
New South Wales university in respect to their own complaint handling practices and 
procedures.  

 
Clearly, it is the public interest that underpins our work. We feel that it is important at 

times to put ideas out in a discussion format to facilitate debate and to encourage discussion 
on significant policy issues that affect many people. As honourable members are also aware, 
we now prepare four annual reports: our traditional annual report, which looks at the work of 
the entire office; a report on the work of the official community visitors, which is about to be 
tabled; a report on our role in respect of controlled operations, which has been tabled; and on 
our newest function, reviewing the deaths of certain children and young people and people 
with a disability. Our report in relation to reviewable deaths I expect to table in Parliament 
next week. This jurisdiction has led to the review of the deaths of 247 people until the end of 
December 2003. Given that this is the newest function of the office, I thought it might be 
appropriate to provide a little more information about this role.  

 
Since December 2002, we have had the responsibility for reviewing the deaths of 

people with a disability in care and certain children. Children's deaths that are reviewable are 
those where the child or their siblings was reported to the Department of Community Services 
within three years of their death, the child died while in care or in detention, or the child may 
have died from abuse or neglect or in suspicious circumstances. The deaths of people with a 
disability are reviewable if the person died while living or temporarily absent from residential 
care or a licensed boarding house. Our work in this area focuses largely on systemic issues 
and recommending changes to policies and practices that might prevent or reduce untimely 
deaths. We also have the capacity to review and as necessary inquire into the circumstances 
of individual deaths. This new function, as honourable members can imagine, has provided 
some significant challenges to the office. Unlike other areas of our work, our role in this area 
is supported by two specialist advisory committees. 
 

On the corporate front we have reviewed our corporate plan this year and in its place 
have developed a new statement of corporate purpose, a copy of which has been provided to 
the Committee with the questions on notice. The statement of corporate purpose sets out the 
purpose of our organisation and reflects our functions and work in improving the provision of 
community services. We are currently in the process of finalising team plans and action plans 
that will underpin this statement and which will together create our corporate plan. 
 

You will see from the statement of corporate purpose that we maintain our core focus 
on promoting better administration and provision of services for people in New South Wales. 
One of our goals is also, however, to be a leading watchdog agency. I believe that in part our 
progress in achieving this goal is demonstrated by the regard in which our office is held 
around Australia and, to some surprise I discovered earlier this year, around the world. Since 
our last meeting with the Committee we have experienced a significant increase in requests 
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for technical advice and support from other ombudsman offices around the country as well as 
from other State and Territorial governments. Our expertise in the areas of protected 
disclosures, non-criminal investigatory practices, complaint handling and good administrative 
practice as well as with ombudsman legislation generally, appears to be well recognised and 
entrenched throughout Australia. 

 
As you know, we have a significant publications program to provide guidance not only 

to agencies within New South Wales but which also we now see are used outside of New 
South Wales. We are the largest ombudsman office in Australia and I believe there is 
significant benefit in our maintaining close relations and a supportive relationship with other 
offices. This year I attended the quadrennial conference of the International Ombudsman 
Institute. That conference had over 400 delegates representing over 100 ombudsman offices 
from around the world. During the conference I was pleased to be re-elected the Regional 
Vice President for that institute, and was pleasantly surprised to hear very positive comments 
from a number of people attending about our publications and the fact that they were used 
by many agencies overseas as templates or model guidelines for agencies within their own 
jurisdiction. 

 
We have also continued to host this year a number of visiting international 

delegations. We continue to do this on a cost-recovery basis and we charge an appropriate 
fee for the use of our services. In my view there is little point in organisations reinventing the 
wheel where their functions and practices are largely the same as ours. If other offices are 
able to use our material it is a further indication that we are getting it right here in New 
South Wales and that we continue to help improve public administration beyond our own 
jurisdiction. It is a credit to the staff of our office, both past and present, that we have 
developed this reputation and are in such good standing. 

 
We have also commenced work this year on what is likely to be a long-term project 

designed to assist ombudsman offices in the south-west Pacific. The Committee members 
who were on our Committee at the time will recall that our office hosted the 20th 
Australasian and Pacific Ombudsman Regional Conference here in Parliament House in 
November 2002. At that conference it was decided that formal arrangements were needed to 
provide smaller Pacific ombudsman offices with support to give them an opportunity to share 
experiences and to improve in terms of their involvement with their particular countries. That 
discussion led to the formation of a new group called the Pacific Islands Ombudsman Forum 
and a proposal from that group that Australia should undertake and assist those member 
countries with an institutional strengthening project to help their offices. 

 
Because of the unique cultural, social and political realities facing each of those 

offices, the first stage of this project is identifying each of those office's precise needs. We 
are working with the Commonwealth Ombudsman's office, which has funding approved by 
AusAID, to finance the first stage of this project. Clearly, strong ombudsman offices in the 
region will help promote good governance in their respective countries and contribute to 
regional stability, an important goal not only for Australia but also for New South Wales. 

 
I would also like to update the Committee on some of the work that we have done to 

address an issue that I specifically raised with the Committee at our last meeting. You may 
recall that I talked about my developing concern that some people in the community, 
including members of Parliament, did not have as good an understanding of the role and 
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functions of our office as I would have liked. Some of the things that we have done to try to 
address this include doing considerable work on our web site to not only redesign it and 
make it more user-friendly but also to allow more information to be placed on the site and to 
make it more comprehensive and easy for people to use. We have also created a new 
newsletter called Communicate. All of you would have received several copies of that by now. 
Its focus is to provide information about our work in the community sector. We have a 
circulation list of 6,000 for that particular publication. 

 
As I indicated earlier, we have continued to make regular presentations to community 

and other interest groups about our office, and we have recently held two briefing sessions 
for staff of members of Parliament, giving them information about our work, what we do and 
how we do it, and providing them with sufficient contact information should they need our 
assistance. Most of the attendees were electorate staff and we understand from feedback 
received to date that they have found that process very beneficial. 

 
I mentioned in one of my earlier addresses to the Committee that one of the things I 

have learnt as Ombudsman over the years is to always expect the unexpected. Regrettably, 
one of the challenges that we have had to face this year, which was unexpected, was a 
budget cut of approximately 3 per cent, or $500,000. This cut was not only applied to our 
office but was also applied largely and reasonably uniformly across most agencies in the 
State. As the Committee knows, the majority of our budget is directly related to salary cost 
for our staff and as a relatively small organisation, a cut of this magnitude means that we 
must develop strategies for both the short and long term to manage the shortfall. 
Unfortunately, those strategies have included a reduction of staff in the office through not 
filling contracts that conclude, and in some cases not replacing staff when they leave. 

 
We will, as always, continue to evaluate the way in which we do our work to try to 

achieve continuing efficiencies, but in the business of handling complaints and the oversight 
of government and non-government agencies, a budget cut of this size will mean that in the 
longer term we will have to cut down in some areas the work that we currently do. One of the 
strategies that we may need to employ will be to decline more complaints that we receive at 
first instance. Of course, I am reluctant to do this and I will only do it if it becomes 
absolutely necessary to do so. 

 
Lastly, an opportunity like this in the public arena provides me with the facility to talk 

about the good work and achievements of my office, not because of me as such but really 
because of the continuing and significant support and work of my staff. I commend them to 
the Committee for their continued effort and enthusiasm, which they bring unfailingly to this 
difficult work. Thank you for the opportunity to make that address, Mr Chair. Myself and 
senior staff are most happy to answer any questions the Committee has. 

 
CHAIR: Just a couple of issues arising out of your opening address. You indicated the 

decision to increase the number of formal investigations. What was the basis of that change 
in approach, and has it been justified? Have the aims you hoped would be achieved been 
achieved? 

 
Mr BARBOUR: I think we have developed a more strategic approach to investigations. 

I think that until the latter part of the 1990s investigations were traditionally done as a last 
resort and where we were not able to achieve particular outcomes that we were seeking 
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through informal means. That was partly due to the fact that they required a great deal of 
additional resources and there was a question about the validity of them. My view, and the 
view of my senior staff, has been over the last few years that there are significant benefits in 
doing investigations, particularly in areas where we identify systemic issues. So the focus, in 
a strategic sense, has been on being very clear about identifying cases or matters that are 
brought to our attention through any number of areas of our jurisdiction and targeting those 
areas so that we do very targeted investigation work. 

 
You will have seen in our annual report that we provide a lot of detail about the 

investigations undertaken this year and some of the ones that were concluded last year, and 
those give a flavour, I think, for the very strategic approach to those particular investigations. 

 
CHAIR: One of the other issues you raised in your opening remarks related to the 

legislative reviews carried out of the various bits of legislation. As I read the answers you 
provided to the questions on notice, the best turnaround time between a review going to a 
Minister and it being tabled in Parliament was about a month; there was one where there was 
a four-month delay, one where there was a seven-month delay, and one where it still has not 
been tabled some considerable time since. I am wondering whether you think there is some 
merit in having all of those legislative reviews done on a standardised basis, that is, that 
there be a statutory period in which it must be tabled in Parliament? I am also wondering 
whether you were given any reasons as to why there were delays of four months and seven 
months in some of them finding their way to being tabled? 

 
Mr BARBOUR: Certainly our preference is for any legislative review that we undertake 

to have within the legislation that provides for that review, provision for the report to be 
tabled in Parliament as soon as possible. My preferred position would be for the Ombudsman 
to table it in Parliament once it is concluded. We always conduct appropriate discussion and 
communication with those parties that have an interest in the matter. So by the time we 
finalise our report there will have been a copy of our provisional thinking and our provisional 
report provided to those agencies and/or Minister relevant for the particular task. 

 
If our preference is not met then certainly I think the next preferable course would be 

for there to be a time period set out in the legislation under which the Minister ought table 
the report in Parliament. Ideally I would think that would be within a 28-day period. In 
relation to some reports I can see there being a benefit for the Minister to obtain advice and 
to be in a position to be able to respond to the issues that are raised in the final report. So 
that would be my second preference. We have been provided with reasons why the reports 
have not been tabled expeditiously; those reasons are not necessarily reasons that I would 
believe necessarily preclude the tabling of the report more expeditiously. 

 
CHAIR: While we are talking about reports being tabled and given to Ministers, in 

those cases where you directly table the report in Parliament are they often given to Ministers 
prior to that? 

 
Mr BARBOUR: You mean a standard report to Parliament? 
 
CHAIR: Yes. 
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Mr BARBOUR: Generally, if the report is a report which has come out of an 
investigatory process, under the Ombudsman Act we are obliged, where we have done an 
investigation, to provide a draft report to the Minister and provide an opportunity to the 
Minister for a consultation. So if a report to Parliament has come out of that process then the 
Minister is certainly aware of the matters the subject of the report. It is my general practice 
prior to tabling a report to Parliament to advise the relevant Minister that we are proposing to 
do that and our practice with our full annual report, and also with other reports, is to provide 
a copy of that only shortly before we table it. 

 
CHAIR: And it is a copy of the final report? 
 
Mr BARBOUR: That is correct. 
 
CHAIR: That cannot possibly be altered and it is more as a matter of courtesy that it 

is given to a Minister shortly before it is tabled? 
 
Mr BARBOUR: That is correct. If we were under any concerns about content in the 

report and we believed that the Minister was an appropriate person to consult about that 
content, then I would have no hesitation in doing that. But, generally, that would not be the 
case. 

 
CHAIR: I think the only other thing I wanted to raise out of your opening comments 

was about the 3 per cent budget cut. What impact has that had to date? 
 
Mr BARBOUR: It has had a fairly significant impact. This particular budget cut comes 

after a range of small cuts and also unfunded salary increases to employees within the office. 
The net effect of these has meant that over the past three years our budget, in net terms, has 
been decreased by in excess of $1 million. That is a significant cut. To date, we have 
managed the budget cut by not renewing contracts for some contract staff that we have had 
in to do specific projects, and also with any temporary staff or people that are leaving 
particular positions we assess whether or not those positions are vital to particular work we 
are doing before we automatically refill the positions.  

 
At this stage we are managing, but my concern is that as we get more and more work, 

which is traditionally the role of the Ombudsman now, and also as these cuts across the 
public sector perhaps bite into other agencies, we might see them in themselves causing an 
increase in the work referred to us, which will place us in a more difficult position again. 

 
CHAIR: I take it these concerns have been relayed to the Government prior to this? 
 
Mr BARBOUR: Yes, they have. However, I have not taken the view, to date, that I 

should mount a significant campaign against them because they were cuts that were applied 
to all public sector agencies with very few exceptions. However, if they become more 
significant in terms of consequences, certainly we will raise the issue more formally and seek 
some sort of budgetary supplementation. 
 

CHAIR: When you say they were applied to all government agencies, were they applied 
also to the other investigative agencies? 
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Mr BARBOUR: My understanding is that they were applied to all investigative 
agencies. With the larger agencies it is a much more significant impost. For example, NSW 
Police had to find savings of about $30 million, which meant a significant number of staff 
were not reappointed. 

 
CHAIR: I do not pretend to be an expert on that, but my recollection was that that 

related particularly to administrative staff within NSW Police, which means that you could be 
a bit more specific in those cuts and a bit more targeted than they seemed to have been with 
the Ombudsman. 

 
Mr BARBOUR: Clearly large agencies have a lot more flexibility in how they apply the 

cuts. In an agency like us, where our administrative costs are very lean, the significant cost is 
salaries, as I said in my opening. They represent usually between 70 and 80 per cent of our 
total budget. It is very difficult with the remaining 20 per cent, which is already very lean, to 
find additional savings. That means that those sorts of cuts, of necessity, translate to staffing 
positions. 

 
CHAIR: Question on notice No. 2 relates to special reports to Parliament. With regard 

to the report on assisting homeless people, you have indicated that the Department of 
Community Services [DOCS] did not support the recommendation that the revised Supported 
Accommodation Assistance Program [SAAP] standards should prescribe minimum standards 
in addition to articulating best practice solutions. How does the recommended model differ 
from the continuous quality improvement model supported by SAAP agencies? Has DOCS 
moved towards identifying clear requirements in service specifications? 

 
Mr BARBOUR: I suggest that Mr Kinmond answer that. 
 
Mr KINMOND: We are reasonably comfortable with their response in the sense that 

we simply said that there should be minimum benchmarks. They have come back and said 
that they propose a continuous improvement process. Essentially we have said that our 
position in that regard, provided that there are some basic minimum standards, the idea that 
services will be assessed against whether they are improving over time is probably an 
acceptable process. But the devil will be in the detail and we will need to follow up that issue 
to see how it works in practice. 

 
Mr BARBOUR: Also, this is a particularly problematic area because the SAAP 

agencies, DOCS, a range of advocacy groups and our own office do not necessarily agree on 
the way forward. There is no doubt that there needs to be some greater degree of co-
operation with the Commonwealth, which is involved in this process, also the SAAP agencies 
in terms of ensuring that the group that we largely focused on are appropriately supported, 
whether it be in SAAP agencies or in some other form of assisted accommodation. 

 
CHAIR: One of your answers was that DOCS had allocated resources to SAAP peak 

agencies for the development of a risk assessment tool for SAAP agencies. Which agencies 
are the SAAP peak agencies? How many SAAP agencies would be expected to utilise such a 
tool? Will you be monitoring the success or otherwise of that initiative? 

 
Mr KINMOND: There are the women's refuges, and the representative of the youth 

agencies, which might well be Youth Action and Policy Association of New South Wales 



Committee on the Office of the Ombudsman and the Police Integrity Commission 

Transcript of Proceedings 

114 Parliament of New South Wales 

[YAPA], and also the agency that represents the general SAAP agencies. Essentially they have 
set aside $40,000 for the development of a risk assessment tool. We see that as an 
important step, because it will be able to be rolled out to all agencies so that they can make 
an informed decision as to whether they should exclude an individual from a SAAP service. 
So it should be a much more rigorous process. 

 
Mr BARBOUR: There was a, if you like, a chicken and egg situation. SAAP services 

felt that because of occupational health and safety, lack of training of staff and various other 
issues they needed to have a policy in place which basically did not drill down the actual risk 
of a person. They were judged, if you like, superficially. That process will allow a more 
sophisticated approach to assessing whether someone who can be described as having, for 
example, a mental illness really has a mental illness which will cause difficulties for other 
residents or staff in a particular program. 

 
Mr MALCOLM KERR: You mentioned that there was no agreement in relation to the 

way forward. Have people identified the paths that they want to follow? 
 
Mr BARBOUR: The difficulty in this area is that the nature of the people for whom 

SAAP are providing accommodation do not easily or comfortably fit within one particular area 
of responsibility. There are women who are escaping from abusive households, people living 
on the streets, people with mental illness and so on. The reason it is difficult to get 
agreement on the way forward is because it is difficult to get agreement on who is ultimately 
responsible for each category and where their support ought properly arise. One of the really 
interesting consequences and outcomes of our report to Parliament and the work we have 
done in this area is that we have been able to bring parties together much more, to sit down 
and work through some issues. As I said earlier, we need to engage the Commonwealth to 
some extent, because it provides a great deal of funding to support those programs. 

 
Mr MALCOLM KERR: Do the parties advocate different directions forward? 
 
Mr BARBOUR: They provide different views around what ought to be the priorities and 

what the models are. As we indicated in our answer is to the questions, DOCS has suggested 
that there needs to be a program to improve the way in which those places are managed, 
rather than actually deal with some of the existing problems. Others have different views. I 
am not sure whether there is necessarily a right or wrong way of doing it. The really positive 
thing for us is that everyone is talking and we are now able to move forward on some of those 
disagreements. 

 
CHAIR: Question on notice No. 3 deals with the DOCS Helpline. Despite the measures 

taken by DOCS to address the issues with the management and processing of risk of harm 
reports faxed to its Helpline, the Ombudsman has continued to receive complaints about 
Helpline delays in acknowledging facsimile risk of harm reports. Are you concerned about 
those delays? What has been DOCS' response to those complaints? Is the Audit Office 
carrying out an audit? Are you involved in that audit? Will you get the final audit report? 

 
Mr KINMOND: We have had several meetings with the Audit Office. Our current view 

is that as the Audit Office will do an extensive audit of that particular area, it should be well 
placed to comment on delays in relation to the Helpline and also to look at a whole range of 
systems issues dealing with the assessment of notifications that come in. The approach we 
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have taken is to give the Audit Office a good briefing on the information we have to hand and 
then the timetable is that probably in March or April next year the Audit Office should be in a 
position to have completed its work. 

 
Mr BARBOUR: We are assisting the Audit Office with those matters. 
 
CHAIR: In relation to DOCS policy for managing and prioritising workloads, I infer 

from your answer is that DOCS is yet to replace its "Priority One" policy with a case-closure 
policy. How did that happen? What was the nature of DOCS most recent advice on the 
current position of that? 

 
Mr BARBOUR: As we understand it, DOCS is trialling, commencing next month, 

December, a new case-closure policy in three CSCs, and it is also using targeted CSCs to roll 
out a range of new initiatives, including staff levels and case-management practices. We do 
not have a significant amount of detail about the new policy at this stage. We understand 
that it has recognised the concerns raised not only by the Social Issues Parliamentary 
Committee but also by us in relation to a number of the reports that we directed at "Priority 
One". My understanding is that it will not deal only with the level one matters in assessing 
matters, but will actually deal with matters at a lower level as well, and different priorities 
will be in place. 

 
Mr KINMOND: This is an important area and we are keen to see how DOCS moves on 

this. 
 
Mr BARBOUR: It will be an area that we will touch on in the annual report we are to 

present to Parliament next week in relation to our reviewable death function. Clearly this 
particular policy has come up in relation to our reviews in particular cases. 

 
CHAIR: DOCS has reported to your office that it cannot draft regional protocols for the 

Foster Care Support Team until it has settled on its policy and practice framework for dealing 
with allegations against employees. Are those two issues as inter-dependent as DOCS seems 
to suggest? In your answers you indicate that advice has been sought from DOCS about the 
likely date for the completion of those initiatives? Where is that up to? 

 
Mr BARBOUR: On the face of it, it does not seem as though there is a link, but there 

is. For the purposes of our child protection legislation, foster carers are employees of the 
Department of Community Services. There have been ongoing challenges for DOCS in relation 
to how it addresses complaints about foster carers, particularly when they come within the 
terms of our legislation. The process DOCS has put in place to improve systems for dealing 
with allegations about employees, they have set up a centralised unit that is headed by a 
person who previously was a member of staff of the Ombudsman's Office. I hope that augurs 
well for it. That unit is actively developing practice and procedure for the proper investigation 
of allegations against employees. We have had a great deal of input into that process and we 
are receiving feedback about its development. To date we are pleased that it is heading in 
the right direction. 

 
Ms BARWICK: We have a copy of the draft framework and are looking at it at the 

moment. It looks good. I guess the challenge is putting it into practice. We are seeing small 
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changes which we are pleased about. There are still a few sticking points and we hope to 
continually discuss those, particularly around making a finding. 

 
Mr BARBOUR: One of the challenges that DOCS has put forward is that it already has 

difficulties maintaining numbers of foster carers and attracting people to be foster carers. 
They want to ensure that not only do they meet their obligations in terms of having a proper 
system in place, but that they do not make it so onerous or so intrusive or so unpalatable to 
foster carers that it reduces the number of people prepared to take on that very difficult role. 
We clearly have indicated to them that they must have effective systems in place, but we 
recognise that there is a tension there. We will continue to assist them to ensure that they 
have proper procedures in place. 

 
Ms BARWICK: Certainly the value of the centralised unit that we are seeing now is a 

reduction in delays in receiving information. The centralised unit is actually chasing up with 
the areas the information we require. We are seeing improvements there. 

 
CHAIR: In your answers you have indicated that the resources presently available for 

the Official Community Visitor Scheme enables visits to only 80 per cent of accommodation 
services to ensure a satisfactory level of visiting frequency and duration. How many services 
do the non-visited 20 per cent represent? What level of additional resources would be needed 
to enable all accommodation services to be visited to a satisfactory level? 

 
Mr BARBOUR: I will get Steve to give you the precise number, but I think there are 

approximately 900. We will check that. It is in our annual report. I recently put forward a 
submission to Treasury to have the funding for the official community visitor program 
increased. I have done that on previous occasions unsuccessfully. One of the benefits we 
have in relation to the visitor services is that many of them are run by the same agency. They 
are umbrella organisations. So we try strategically to ensure that when we are not visiting 
services as regularly as we would like, nonetheless we are visiting services run by the same 
organisation, so there is still a presence felt and we are still going to an appropriate range of 
organisations. Recently the hourly rate of the official community visitors was also increased, 
not by a significant amount, but that also is potentially going to have an impact on the 
number of visits we can do unless we are successful with our application to Treasury. 

 
Mr KINMOND: The number of services visited is 1,169. That is a report of the visits. 

That represents 80 per cent of the services. 
 
Mr BARBOUR: I am happy to provide the Committee with more details on that. I do 

not have a copy of the official community visitors annual report so I am not comfortable to 
give you an actual figure. But I am happy to take that on notice and provide you with those 
details if you would like. 

 
CHAIR: Yes, thank you. 
 
Mr KINMOND: With each of the services that are visited, the visiting time is four 

hours. If they are going to be visiting a service during that year, if it is a designated service, 
they try to have two visits every six months so they get a bit of a feel for the issues. 
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CHAIR: You indicated in the answers that the focus of the senior officers group on 
intellectual disability and the criminal justice system has changed in developing a whole-of-
government policy to overseeing and reporting on a collection of interagency projects. Why do 
you think that has occurred? What do you think its significance is and is it a good idea? 

 
Mr BARBOUR: This investigation has been conducted by Steve, so I am happy to 

hand over to him. 
 
Mr KINMOND: The view we have taken is that the whole-of-government approach to 

dealing with people with intellectual disability in the criminal justice system was a good 
approach. Probably due to a range of other issues that DADHC was dealing with at the time, 
12 months into the establishment of the process the whole-of-government approach had not 
been developed. Instead, it was more a matter of individual agencies coming along and 
providing a report card on their individual activities. So, we took the view that the preferred 
approach was to go back to the whole-of-government approach so the agencies could in a 
seamless way look at delivering services to people with an intellectual disability involved in 
the criminal justice system. In response, DADHC has indicated that it wants to revitalise the 
activities of the Committee and to review the terms of reference. We hope that they head 
back down the original path, which is to look at a seamless, integrated approach to a group 
within the community that is particularly vulnerable. 

 
Mr BARBOUR: Mr Chair, I do have those figures for OCV visits available, if you would 

like them. 
 
CHAIR: Yes. 
 
Mr BARBOUR: The total number of services is 1,169, comprising 111 children and 

young people; 62 young people with disabilities; 37 children, young people and adults with 
disabilities; and 959 for adults with disabilities, and that includes boarding houses. In 
respect to those numbers of services, there were a little over 6,500 residents, and the 
number of visits undertaken last year was 3,121. 

 
CHAIR: Does the Ombudsman know whether DOCS has completed its review of the 

service known as Aboriginal Children's Services Inc? If that review is complete, have you 
been provided with a copy of the report? What was the nature of the serious issues in relation 
to the performance of the service's functions identified by the office in 2001? 

 
Mr KINMOND: It is my understanding that that review has not been completed. That 

is an issue we have taken up with them and indicated we are disappointed at this stage that 
things have not been taken further. We see it as an important issue because they are the 
major providers of out of home care for Aboriginal children, so it is obviously a service that 
will need to be reviewed. We believe it is a service that needs to be well supported. 

 
Mr MALCOLM KERR: You indicated you were disappointed. Did they say when they 

would complete the report? Are they going to complete the report? 
 
Mr KINMOND: It is my understanding that they intend in that situation to undertake a 

review. There have been issues to do with funding, and so on, that needed to be worked 
through. So, at this stage they have not moved on that. 



Committee on the Office of the Ombudsman and the Police Integrity Commission 

Transcript of Proceedings 

118 Parliament of New South Wales 

 
Mr MALCOLM KERR: Those issues with funding have not been resolved? 
 
Mr KINMOND: I think it is also to do with funding related to changes to the 

Aboriginal and Torres Strait Islander Commission in the Commonwealth sphere and to enter 
into discussions on the Commonwealth level as well. Beyond that I would need to take that 
question on notice. 

 
Mr MALCOLM KERR: Perhaps the question on notice would be will the review be 

completed and, if so, when will it be completed? At the moment there is a great deal of 
uncertainty, I would have thought? 

 
Mr KINMOND: I understand they have indicated the review will be completed. As to 

why they have not been able to move I would like to provide more particulars at a later stage. 
 
CHAIR: Absolutely. Moving on to question 4, in relation to an alternative to the 

Catholic Commission for Employment Relations [CCER], what progress has been made by the 
working party convened by the Bishop Toohey? Have you received a positive response from 
the Cabinet office to the request for a change to the Ombudsman Regulation to give effect to 
the agreement of New South Wales bishops? 

 
Mr BARBOUR: The working party has only met once, as I understand it. I understand 

that things are working very effectively. I had a report on that. We were very pleased with the 
decision taken by the bishops to accept responsibility as head of agency rather than CCER. 
We think that it is a significant step forward in appropriate accountability under our 
legislation. The challenge for us will be to ensure that we now proceed in that vein 
appropriately and that we work effectively with them. I think the working party is an 
indication of goodwill on the part of the church to meet our concerns and to ensure that the 
system that is put in place is effective. We have notified the Cabinet office. We have not 
received a direct response but it was not a notification that would require a response as such. 
The regulation was up for review. We asked the Cabinet office to delay that while these 
negotiations were under way. We advised them once the negotiations were concluded that 
there was agreement about the way forward and we recommended the wording to be used in 
the amendment to the regulation. We imagine that will be just a formality. 

 
CHAIR: In relation to audits of Catholic education offices, what findings were arrived 

at as a result of the nine audits of diocesan offices that have been concluded? I think there 
are still two more to come by mid-December? 

 
Mr BARBOUR: That is right. Those audits have been conducted under the supervision 

of Ms Barwick. I might ask her to answer the question. 
 
Ms BARWICK: We were looking at two aspects. One was the role of CCER in particular 

in supporting the agencies, but also the systems the agencies had in place. The findings 
regarding CCER's role as head of agency, we found they were providing pretty much a 
telephone service. They were advising agencies who rang them about the way forward but 
policy development, training and auditing the agencies had been lacking. Hence, we looked 
at an alternative model for head of agency. 
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With the dioceses there are varying findings. There were some excellent practices in 
two dioceses in particular, and they were dioceses that were looking at child protection and 
developing appropriate practices even before the Wood royal commission, so they had 
significant work and we were very pleased that we were able to identify good practice. It was 
disappointing that that had not happened before, because that sort of good news should have 
been spread across the other dioceses. In other areas there were fundamental problems. For 
example, as mentioned in the annual report, we entered into extensive discussion with CCER 
about matters that were not required to be notified to the Ombudsman, and that was seen to 
be a relief for employees who were the subject of low-risk matters. We found that employees 
were being advised, despite the fact that the matters were not notified to us, that the matter 
had been notified to us. So our attempts to defuse anxiety for some employees were not 
exactly working, so that was some concern. 

 
Another area was around reporting matters to the Commission for Children and Young 

People and there were some that had not been notified. They would be the most significant. 
In summary, there was some excellent practice down to some rudimentary mistakes being 
made. We made some significant recommendations. They are all being addressed and we will 
be revisiting those dioceses to do a compliance audit. 

 
Mr BARBOUR: If I could add to that. It might be helpful to the Committee for me to 

explain a little bit of background here. On the face of it one would assume a centralised body 
assisting a large agency in its responsibility in this area would be desirable. That was 
certainly the theory behind CCER being identified early on as the central agency for Catholic 
schools. What transpired, though, and what we saw and identified was that they were not 
performing their role effectively. There was a duality of reasons for that, one reason being 
that they were not doing what they ought to have been doing, but secondly that they had no 
real power to implement processes and to call to account particular dioceses, because for 
each diocese the Bishop who headed that diocese was the person who was responsible.  

 
So, that is what has led to us seeing in the different dioceses different quality 

systems. In some dioceses, where this issue has been taken very seriously, they have 
employed good staff and put in place good systems. We are seeing first-rate best practice in 
some of them. In others there is next to nothing there. That demonstrates to us really that 
CCER as a central body has not had the impact or the outcomes it was intended to achieve. 
That is the reason, in part, why we are moving away from that. However, a centralised model 
in the Department of Education and Training works extremely well because that body is able 
to direct how school principals and other staff within the department relate to that agency 
and they are able to direct what systems are employed by all staff, so there is consistency of 
practice. 

 
The Hon. JAN BURNSWOODS: I notice that you say you are also going to be having 

discussions with the heads of religious congregations. I cannot remember whether the CCER 
covered independent schools or those where the congregations ran them and the bishops had 
very little authority. Could you clarify that for us? 

 
Mr BARBOUR: There is a range of parties that are involved in terms of responsibility. 
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Ms BARWICK: Most of the religious orders delegated head of agency authority to the 
CCER and we will be talking to the heads of religious orders to change that arrangement so 
that they will become head of agency for that particular order. 

 
The Hon. JAN BURNSWOODS: So that will mean 11 diocesan bodies? 
 
Ms BARWICK: And the religious orders, yes. 
 
The Hon. JAN BURNSWOODS: Some of which will be quite small? 
 
Ms BARWICK: Yes. 
 
The Hon. JAN BURNSWOODS: Does that create likely problems? 
 
Ms BARWICK: It will be more work in the first instance, but I think it is an effective 

way to go, long term. We have expended significant time working with the CCER, this year in 
particular, through the audits and through a number of investigations. We believe that we 
can, notwithstanding the problems that the Ombudsman has articulated or identified, better 
use the resources we have for better outcomes with a changed head of agency arrangement. I 
might also say that the number of notifications from the independent schools is quite low, so 
we are not expecting a huge volume of work. I think it will be a more efficient way to go. 
Where we have had direct contact with agencies, we have seen improvement and growth in 
their practice over time, and we believe that having that direct contact with the religious 
orders will achieve that same improvement. 

 
Mr BARBOUR: One of the other things we are exploring in the working party 

framework is to provide for, within the church itself and perhaps from some of the dioceses 
that have effective systems in place, a mentoring and advisory role as well, so that it is not 
simply us that is providing advice, where necessary; but where there is good practice and 
clear understanding of the principles related to child protection, that within the church it can 
be understood who they should approach within particular dioceses to get assistance and 
support information. So that will be another important part of that process. 

 
Mr GEOFF CORRIGAN: I note in today's paper, either the Daily Telegraph or the 

Sydney Morning Herald, there is a story about a case overseas where a young girl of 15 was 
allegedly raped, and she complained to the teachers who did not take any notice of that. 
Would that be a matter that would be of interest to you? 

 
Mr BARBOUR: It would not necessarily fall within our jurisdiction because it is not an 

allegation against a teacher, as such, and of course it is complicated by the particular 
circumstances. However, I suppose, arguably, if there was psychological trauma or something 
of that sort caused by the conduct of the teacher, then there may be the capacity to make 
allegations, but on its face, it would not be the sort of matter caught by our legislation, no. 

 
Mr MALCOLM KERR: I think that is a court case at the present time. 
 
Mr GEOFF CORRIGAN: Yes, that is right. 
 



Twelfth General Meeting with the NSW Ombudsman 

Transcript of Proceedings 

 Report No. 5/53 – March 2005  121

Mr MALCOLM KERR: That may well be the basis of the cause of action in terms of 
the trauma because of the failure of the school to exercise its duty of care. 

 
CHAIR: Perhaps I should remind everyone that that is technically sub judice. I do not 

know that we should be spending too much time talking about it in open session. 
 
Mr MALCOLM KERR: There are probably not too many jurors here, actually. 
 
CHAIR: Yes, but it may well be reported, as you would well know, Mr Kerr. 
 
Mr MALCOLM KERR: I do not know. I think you overemphasise the profile of this 

Committee. But, anyway, if I might move on: I think Ms Barwick mentioned in terms of two 
dioceses, their excellent practices at one end of the scale, but fundamental mistakes that 
were made at the other end of the scale—I am sorry, rudimentary mistakes, I think was the 
expression you used. 

 
Ms BARWICK: I think that was in respect of the incorrect information being given to 

employees who in fact had not been notified to the office, and notifications to the 
Commissioner for Children and Young People, and I think just some basic issues around file 
keeping, security of files, et cetera, security of evidence—very basic information that they 
should have had many years ago. 

 
Mr MALCOLM KERR: Those have all been corrected? 
 
Ms BARWICK: They have. 
 
Mr MALCOLM KERR: And I think you mentioned apprehension by staff, too. Has that 

been addressed? 
 
Ms BARWICK: That is around the class or kind, so there is some nervousness around 

low-risk matters being notified to us, yes. We made a recommendation that those staff who 
had been advised that the matter had been notified to us should be sent correspondence 
correcting the mistake, and that has been done. 

 
Mr GEOFF CORRIGAN: I was interested to read your comments in relation to Carter v 

New South Wales Netball Association at the bottom of the reply. You talked about homestay 
and so on. Is this showing any implications for groups such as Rotary and Lions which 
organise overseas visits and look after young people? My experience of sporting organisations 
these days is that they are very careful in ensuring that all coaches are aware that they have 
to go through the child protection checks. Obviously there is a balance between what you can 
do and what those community groups can do. Do you believe that we need to provide more 
guidelines for those groups, or do you need to increase the power of the Ombudsman to 
investigate? 

 
Mr BARBOUR: The comments made in that particular case—and of course a lot of 

public discussion around a range of activities that currently do not come within a formal 
scheme such as ours but would simply be in terms of notifying the Department of Community 
Services [DOCS], for example, if somebody comes to attention—raise a range of significant 
issues. I think in answer to this question we have tried not only to talk about what would be 
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necessary in terms of resources to deal with this but also to give a few examples of some of 
the areas that we have been made aware of which raise particular concerns for us because 
they are perhaps not as obvious as the matters that you are suggesting. I think there is a 
much greater awareness within sporting areas—within Scouts, Girl Guides, and those sorts of 
areas than in things like homestay, billeting, and those sorts of activities. So it is really 
alerting the Committee to the fact that there is probably a significant range of areas that one 
could look at, without wishing to be interpreted as advocating that we ought get those 
responsibilities. 

 
Ms BARWICK: Could I just add that the issue around Carter was around the way the 

investigation was undertaken and a lack of experience that organisations like sporting 
associations have in dealing with these matters, so that was quite an important aspect of that 
case—hence the suggestion that we might come in and look at it, and not so much because 
they do not have good preventive strategies in place. It is more because, when they do get an 
allegation, the capacity to investigate just is not there because they do not have the 
expertise, and similarly with the other organisations that we have mentioned. 

 
CHAIR: In relation to the dispute between the Ombudsman and the Department of 

Juvenile Justice about what constitutes sufficient evidence to determine an allegation is 
false, the department says that it is not an option to make a finding that an allegation against 
an employee is not sustained due to insufficient evidence; that is, they only wanted one of 
two options rather than make it an immediate option. Does that mean that a significant 
proportion of allegations about employees would fall within that middle category and are not 
being notified to the Commission for Children and Young People [CCYP] as relevant 
employment proceedings for the purpose of the screening functions? 

 
Mr BARBOUR: I will deal with the latter part first. We are unaware of too many cases 

where the consequences of this particular view have led to an outcome of concern. What we 
are concerned about, however, is the view that the agency believes that unless you can 
definitively prove a particular allegation, then there ought be no continued assessment or 
opportunity to assess the behaviour of the individual, the subject of the allegations, or any 
risk that they might present. As the Committee would well know, in areas of child protection, 
often children recant their allegations, notwithstanding that they in fact believe 
wholeheartedly what they are saying. Secondly, sometimes it is very difficult to get sufficient 
evidence to prove a matter beyond doubt, but that does not mean that there may not be a 
further risk presented in relation to a particular employee.  

 
Our concern around this practice was not only the conclusion that was being drawn 

but that, in those circumstances, it would mean that they would not have to report those 
matters to the CCYP, thereby ensuring that if an employee moved to a different area of work, 
they would be screened appropriately, as they should in the circumstances. But I do not 
believe that we have dealt with a significant number of matters where there has been a 
particular cause for concern. We have tried to deal with it very quickly once the department 
started to develop this policy. Is there anything you want to add to that? 

 
Ms BARWICK: No. I think that is adequate. 
 
CHAIR: If there are no other questions from Committee members, I will turn to police. 

Is c@tsi ever going to work? 
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Mr BARBOUR: Good question. We remain optimistic, we do. There is a significant 

additional sum of money that has been provided by Treasury to support further work on it. We 
remain committed to participating in that process and using c@tsi once it delivers what it is 
supposed to deliver. As we have indicated in answer to these questions, we cannot afford the 
resource wastage inherent with using two systems when one is not working the way it should. 
We have been very supportive of police throughout the process. We have articulated very 
clearly what it is not delivering and what it was intended to deliver and there is further action 
in train as a result of the additional funding to police to try to deal with some of these 
problems. But I do not have a crystal ball and I wish I could say that it is definitely going to 
be fixed, but we are not in a position to do that, though we remain optimistic. 

 
CHAIR: It is just extraordinary. I remember being a member of this Committee before 

I was Chair and being told how wonderful this new information technology system was going 
to be for the police because the Ombudsman and everybody else could get everything they 
would need out of it and it has tremendous anti-corruption benefits. And years later— 

 
Mr BARBOUR: Yes. 
 
CHAIR: Anyway, was the Ombudsman's office satisfied with the progress made by the 

working party on the administration of police officer profiles? There was a meeting, I think, 
with the police on 25 November. Where is all that going? 

 
Mr COHEN: The Professional Standards Command has primary responsibility in terms 

of progressing that project and has given an undertaking to complete it at the end of this 
calendar year—by December of this year—and we understand that a draft report should be 
made available in early 2005. My latest report is that there has been some very significant 
progress recently on it and some of the outcomes of it are likely to be quite positive for NSW 
Police. 

 
Mr BARBOUR: I raised my concern at the last Standing Committee meeting with the 

Commissioner about the time it was taking and was assured that these time lines would be 
met and they appear now to be in train. The most recent delay was occasioned by the need 
for somebody involved in this project to travel overseas and to get some additional 
information from overseas, and that has happened. I understand that information has been 
factored into the processes now. 

 
CHAIR: Turning to controlled operations, has the Ombudsman's office received and 

been consulted upon the draft bill to amend the controlled operations legislation? 
 
Mr BARBOUR: The last meeting we had in relation to this particular matter was on 15 

September when a number of the proposals were discussed. Since that time, it is my 
understanding we have not received any further information. But Mr Andrews was at that 
meeting and he can perhaps provide you with a further update. 

 
Mr ANDREWS: We were simply advised that the bill was in preparation and it was 

with the Parliamentary Counsel at that time. The general outline of what the police favoured 
was put to us, which was basically what was in the report of the review that had been tabled 
in Parliament, and we really have no further information. 
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CHAIR: So you are not in a position to make any further comments about the 

desirability of what has been proposed? 
 
Mr BARBOUR: No. As we have indicated in our answers to questions from the 

Committee, we raised a number of concerns in respect to what was being proposed, but we 
have no idea whether they are going to be proceeded with or not. 

 
CHAIR: Are there any further questions from Committee members? I have one further 

point about freedom of information [FOI] and the police. You indicated that the 
Commissioner of Police had set out what steps had been taken towards the proposed review 
of the NSW Police FOI process. Did the NSW Police indicate what issues it considered 
should be part of the review? When are they expecting the review to be undertaken? 

 
Mr BARBOUR: The background to that particular issue is easily explained by the 

extraordinary increase in the number of FOI applications to NSW Police. Without a doubt, our 
figures suggest that they now receive more FOI applications than any other agency in this 
State by a long shot. 

 
The Hon. PETER BREEN: That is because they provide so little information: you have 

no choice. 
 
Mr BARBOUR: There is a range of reasons for it but certainly the proclivity of people 

seeking criminal records information has escalated significantly. The strategy that has been 
looked at by police encompasses a range of things from additional staff through to what is 
anticipated to be the situation once Crimtrack is up and running, and various other 
initiatives. Dick Adams, who is executive director, corporate services, has responsibility for 
managing this review and that particular area, and he has advised us where they are at at this 
stage. However, we do not have details of the broader review at this stage. 
 

Mr MALCOLM KERR: Following on from Mr Breen's question, is one of the options 
being considered by the police providing information? 
 

The Hon. PETER BREEN: When Michael Costa was Minister I used to do FOI claims 
to get replies to my letters. 
 

Mr GEOFF CORRIGAN: Those days are long gone for Michael. 
 

The Hon. PETER BREEN: I do not have much to do with railways. 
 

CHAIR: Are there any more sensible questions? 
 

The Hon. PETER BREEN: There was a very interesting reference in the annual report 
to an inspection of the HRMU. I was very pleased to see that. Getting information about the 
HRMU is a bit like getting information out of the police. The fact that the Ombudsman is 
carrying out an inspection or some kind of report would suggest that I am not the only person 
that is concerned about the HRMU. Are you able to provide information about whether the 
inspection was prompted by inmates or by some other group? 
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Mr BARBOUR: As the Committee is aware, we have jurisdiction over all prisons and 
juvenile justice within the State. Part of our practice is to visit all correctional facilities, 
usually at least twice a year. We certainly do that with the HRMU. We go down and we visit 
and inspect. HRMU prisoners, just as all prisoners within the State, are entitled to complain 
to our office about any of the issues they believe we are able to assist them with. Certainly we 
get complaints from prisoners that are housed within the HRMU. It is my understanding that 
the particular matters that we are investigating were the subject of complaint by prisoners, 
not from somebody outside. The department is assisting us with that investigation and 
providing us with appropriate information. 
 

The Hon. PETER BREEN: It is not likely that your report will be made public, is it? 
 

Mr BARBOUR: No. 
 

The Hon. PETER BREEN: On that basis, may I ask you a question about your 
inspection and the information you have provided in your annual report? At page 90 of the 
annual report it states that the HRMU is different from other correctional centres. Then it 
says that the routine is very strict. On page 88 it says that across correctional centres 
generally most complaints, both written and oral, relate to what is called the daily routine. 
Given that that is also identified as the main problem at the HRMU, can you just explain 
what that problem is? It is not something that is self-evident. 
 

Mr BARBOUR: A significant number of subsets would be categorised into daily 
routine. It would cover a significant range of complaints. I will ask Greg Andrews to answer in 
detail because he has recently visited the HRMU. It would cover a whole range of things—
whether they get enough exercise and so on right through the daily spectrum. All prisons are 
run under very tight and strict procedures and practices. It is not surprising that prisoners 
will complain about those if they think that they are not fair or they are not being operated 
appropriately. The HRMU, of course, houses those prisoners that are considered to be some 
of the most significant prisoners within the State correctional system, and the practices there 
are even stricter as a consequence, as well as the building and the design of the building and 
facilities and so on. Greg, do you want to add anything to that from your perspective? 
 

Mr ANDREWS: Complaints about daily routine are usually about access to facilities. 
They may be about delivery of mail—all the usual sorts of things that would happen on a day-
to-day basis. 
 

The Hon. PETER BREEN: Does it include complaints about lockdowns? 
 

Mr ANDREWS: Yes. Over the last few years there has been an increase in complaints 
about lockdowns because it has become an institutionalised part of the industrial system in 
the correctional system. Part of the corrective service's new way forward, which is a current 
industrial proposal, is that they better manage, in their terms, correctional centres by having 
serial let goes in the morning. There certainly has been an increase over the last few years of 
regular lockdowns in order to provide opportunities for staff training days and things like that. 
 

The Hon. PETER BREEN: Getting back to the HRMU, you mention in the annual 
report that prisoners are incarcerated entirely in air-conditioning unless they open the door to 
the outside. You indicated that many of them do not open the door. So they live in an air-
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conditioned environment. My understanding is that even when they go outside they are still 
in a concrete environment with a cage-type barrier over the yard, which means that they do 
not get any access to grass. There is no real access to anything except concrete and wire. Is 
that a problem for prisoners? 
 

Mr ANDREWS: At the HRMU there is a grassed area right in the middle of the unit 
which has a running track around it. Depending on your level of privilege you get access to 
that area. 
 

The Hon. PETER BREEN: Of the 60-odd prisoners there, how many would have 
access to that area? 
 

Mr ANDREWS: I could not answer that at this stage. 
 

The Hon. PETER BREEN: When you inspected the unit were you concerned about 
air-conditioning, about light, about natural air? 
 

Mr ANDREWS: A number of complaints have been floating around to our office and to 
various MPs and other bodies about some of the basic conditions at the HRMU. Some of 
those complaints alleged that there was insufficient natural light and problems with air-
conditioning and so forth. I was at the HRMU only two months ago. It is actually quite a light 
place. All the inmates that I saw that day were in cells where the doors to the outside caged 
areas were open and there was lots of light coming in. In certain areas in the day rooms that 
are attached to the cells they can see through corridors and in some sections they can see 
also through glass I think into the outside grassed area. I am not quite certain of that; you 
would have to be in the cells to double check. The reality is that this is the most high-
security gaol in this State, if not in Australia, and there are restricted movements and 
restricted access. There is a program in place of a hierarchy of privileges, and that 
determines how often you get to associate with other prisoners, the number of other prisoners 
you can associate with, and also your access to different facilities including the sports—there 
is a half tennis court. It includes access to that and access to the running track in the 
grassed area. 
 

The Hon. PETER BREEN: That is very helpful, because it is difficult to get 
information about the HRMU. In your issues paper that was published earlier this year you 
made the observation that two out of three of the core objectives of the Protected Disclosures 
Act are not being achieved. Has the issue come up about the prospect of having a designated 
officer in your department to deal with protected disclosures? 
 

Mr BARBOUR: We do have designated staff that deal with protected disclosures. 
Chris Wheeler is not only the chair of the New South Wales Protected Disclosures Steering 
Committee but also co-ordinates our functions in respect of protected disclosures. We have a 
number of staff that are trained up to be specifically available for people who call in to seek 
advice about the legislation. That seems to work very effectively. There is no doubt that we 
are used extensively by those people who are uncertain about how the legislation operates, 
particularly those that need to investigate or handle particular matters. We provide a facility 
of providing information to assist them wherever possible. 
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The Hon. PETER BREEN: I think people would agree that the protected disclosures 
legislation does not seem to be working very well. I remember that during the contempt 
proceedings in the ICAC Assistant Commissioner Clarke referred the nurses complaints on to 
the Ombudsman and it was reported in the paper. I know it did not actually arrive because 
the Ombudsman does not have jurisdiction over a complaint involving a Minister, but the 
Assistant Commissioner did refer it on as if he were under the impression that it was a matter 
for the Ombudsman. It seems to me that it is not generally known in the community that the 
Ombudsman is and ought to be the first port of call for people with protected disclosures 
problems. 
 

Mr BARBOUR: It does not have to be. There are several agencies that have the same 
status as us under the Act. It is just that we are probably the only agency that provides a 
generalist service to assist wherever possible—the ICAC, the Auditor-General and so on are in 
a similar position. Depending on the nature of the protected disclosures and what advice was 
required, it may well be appropriate to refer it to one of those agencies rather than to us. But 
certainly I agree with your observation about the Act. We prepared the discussion paper to 
stimulate discussion and to also recommend that the Act, which is supposed to be reviewed 
every two years, be reviewed. It has not been reviewed for some time and we think it ought to 
be. 
 

The Hon. PETER BREEN: Is someone looking at the question of whether or not the 
HRMU is duplicating the problems of Katingal? 
 

Mr ANDREWS: I do not think there is any easy answer to that question. Having been 
to both of those places, I think if you are going to be incarcerated in a maximum security 
gaol you would probably prefer to be in the HRMU. It is modern. The facilities are bigger. 
Each cell has attached to it a caged yard which is open to fresh air, and on the other side it 
has another room which they refer to as a day room. Those day rooms are of various sizes. 
Depending on the security risks and the privilege level that each inmate attains, they are 
moved around from cell to cell at different times so that they have access to larger day 
rooms, and the larger day rooms are also open to other cells. My understanding is that the 
program is that when you first arrive at the HRMU you go through an assessment period 
where they do a risk assessment and so forth. You then go on to the bottom level, which 
allows you access to a day room by yourself. Progressively you move up the privilege level and 
you have access rights to fraternise with other inmates who want to fraternise with you. In 
order to do that they may change the cell where you are being housed so that you can access 
a room that is open to two cells or more. 

 
The Hon. PETER BREEN: So it is better than Katingal, in your observation? 

 
Mr ANDREWS: Far better. Katingal was a very small, claustrophobic facility. 
 
CHAIR: I visited Katingal some time ago and what you have described sounds 

significantly better than that. I think that is the end of the formal questions. However, one 
item has been distributed only recent to Committee members, which is a confidential item. If 
members have questions we will need to go in camera. Members may not have had a chance 
to look at the document, so it might be better if we deal with the matter by way of questions 
on notice. 
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Mr MALCOLM KERR: That would be preferable. 
 
CHAIR: I had hoped that the document would be distributed at the beginning of the 

meeting, but that did not eventuate. 
 
The Hon. DAVID CLARKE: What volume of complaints do you get regarding local 

government? 
 
Mr BARBOUR: In our annual report we have got very extensive statistics around local 

government. We had an 8.5 per cent increase last year, received 840 formal matters and a 
total of just over 3,000 informal complaints. 

 
The Hon. DAVID CLARKE: Were many of those directed against councillors? 
 
Mr BARBOUR: No. I think the majority well and truly fit within the customer service 

category and probably the next most significant area would be around development and 
enforcement. It is very rare that we get complaints specifically about councillor behaviour 
and, indeed, councillors, I think, strenuously reject whenever we tend to be involved in that 
particular area. Greg, do you have a sense of how many? It would predominantly be around 
conflict of interest issues. 

 
Mr ANDREWS: Yes. I cannot give you a figure offhand, but there are a small 

percentage of complaints about councillors and we certainly get complaints from councillors 
about other councillors or the general manager or something to do with the operation of the 
council. 

 
The Hon. DAVID CLARKE: How do you approach these matters where it is claimed 

that there is a conflict of interest involving councillors? 
 
Mr BARBOUR: Well, it would depend on the particular matter, but we would approach 

it like any other complaint. If we believe that it is something that we should make inquiries 
into, we would seek information in relation to that. 

 
Mr GEOFF CORRIGAN: Would it not be referred to the Department of Local 

Government Pecuniary Interest Tribunal in the majority of matters? 
 
Mr BARBOUR: It would depend. Some matters may well be appropriately referred to 

Local Government. Some matters might be referred to the ICAC if there is an issue of 
corruption involved, but without actually getting enough information, it is difficult to know 
what area it specifically falls into. 

 
The Hon. DAVID CLARKE: If you found that there was a conflict of interest involving 

a councillor, what would you see as the powers available to you? 
 
Mr BARBOUR: Well, as you know, our powers are only recommendatory and, indeed, 

the most recent example of a significant conflict of interest that we took through the 
investigation process we outlined in our annual report, which related to conduct of particular 
councillors in Mosman and we actually recommended in that case that we thought the 
councillors ought to consider resignation of their positions on council. As a result of that 
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particular investigation and our recommendations, our views have subsequently been 
endorsed by the conduct of the council itself, which has censured those particular 
councillors and also removed them from particular committees on the council. 

 
Mr ANDREWS: Sorry, could I give an update. I was alerted earlier this morning that at 

least one of those councillors involved succeeded last night in putting a motion through the 
council that rescinded that decision. 

 
Mr MALCOLM KERR: So they rescinded that decision. 
 
Mr GEOFF CORRIGAN: Liberals behaving badly. 
 
Mr MALCOLM KERR: It is peer judgment, I take it, and, as the Ombudsman said 

earlier, it is a matter for the council. 
 
Mr BARBOUR: Well, ultimately we indeed say that to many people who complain 

about the behaviour of council; that there are just some matters that properly rest with the 
elected officials in the area, and we might take a different view to it, but at the end of the 
day they are the people who have been elected. 

 
Mr MALCOLM KERR: In the case of those two councillors who considered resignation 

and decided not to resign, I take it that would be the end of the matter so far as you are 
concerned? 

 
Mr ANDREWS: That was the recommendation that we made to the councillors and 

they considered that. There were two recommendations. One was that one councillor actually 
resign, which he refused to do. The other was that the other councillor consider that, which 
she did, and decided not to. The thing I wanted to add is that you would be aware that the 
Local Government Act was recently amended to provide a new system of discipline for 
councillors who seriously breach codes of conduct or codes of meeting procedure. 

 
That provides that the Director-General of the Department of Local Government can 

suspend councillors for a one-month period in certain cases and/or refer a matter to the 
newly named Pecuniary Interest and Disciplinary Tribunal, which has a range of sanctions, 
including suspension up to a period of six months. The amendments also provide that the 
Ombudsman, if they investigate a case, would be able to forward the report to the director-
general, who can then refer it on to the tribunal. The Mosman case is a good example. If that 
law had been available at the time I made the report, that would probably be the 
recommendation I would have made. 

 
The Hon. DAVID CLARKE: Is the Mosman council case the first occasion that you 

have suggested to councillors that they consider resigning? 
 
Mr ANDREWS: I think it is, yes. 
 
The Hon. DAVID CLARKE: It is the first, so, therefore, you would say that the 

circumstances in the Mosman case were far more serious than any other case that you have 
had involving councillors? 
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Mr ANDREWS: This was a case of a non-pecuniary conflict of interest. In my view, it 
was serious and it did corrupt the decision making of the council in relation to the particular 
development applications that were involved. In cases of pecuniary interest, the Department 
of Local Government has built up a special expertise and we have a protocol with them that if 
we receive complaints of pecuniary interest, we generally refer them to the department 
because they are matters that usually get prosecuted in the tribunal and Ombudsman officers 
are not competent or compellable witnesses, so there is a problem for us if we are the sole 
investigator in a matter like that. 

 
The Hon. DAVID CLARKE: So the Mosman situation is the only case where there has 

been a non-pecuniary interest situation where you have suggested that a councillor consider 
resigning? 

 
Mr ANDREWS: I think it is the only report that I have made where I have 

recommended that. 
 
The Hon. DAVID CLARKE: Does that mean, therefore, as it is the only case where you 

have recommended resignation, that it is, in fact, the most serious case? Would that 
therefore follow? 

 
Mr ANDREWS: I do not think it necessarily follows. That recommendation was made 

in the light of available sanctions. 
 
The Hon. DAVID CLARKE: There could be other cases that were more serious than 

this particular one where you did not recommend that the councillor consider resigning? 
 
Mr ANDREWS: I cannot think of one offhand. 
 
Mr MALCOLM KERR: I think Sutherland Shire Council set up an ombudsman and 

your office was involved in that. Have any other councils have set up their own internal 
ombudsman? 

 
Mr GEOFF CORRIGAN: Yes, we met them at their third national investigation 

symposium. Warringah has. 
 
Mr BARBOUR: We have had advice that Parramatta and Auburn are thinking of a joint 

ombudsman process and, of course, some universities have ombudsmen, and so on. It is a 
bit of a dilemma and there is a bit of tension. On the one hand, we see it as being a very 
good practice for them introducing an effective complaints handling system but, on the other 
hand, we do not want them to be named in a way that is going to cause confusion in the 
public about where they ought to go. So we try to be persuasive where ever we can for them 
to come up with a different title because we do not want people to be confused out there 
about exactly whom they are going to. 

 
Mr ANDREWS: Wollongong City Council also set up an ombudsman some years ago 

but it has now decided not to proceed with that. 
 

(The witnesses withdrew) 
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(The Committee adjourned at 3.40 p.m.) 
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Chapter Five - Response to question taken on notice 
 
 
The following is the answer to a further question posed by the Committee on 30 November 
2004: 
 
Will the review (of Aboriginal Children’s Services Inc) be completed and if so, when? 
 
On 9 March 2004, Ombudsman staff met with DoCS staff to establish whether the review of 
Aboriginal Children’s Services Inc had been completed in accordance with a recommendation 
made by the Community Services Commission in 2001. The Department advised that while it 
had provided one-off funding support to ACS to enable the service to conduct a review (of the 
300 children in the service’s care; the service’s structures; the service’s policies and 
procedures with a view to rewriting these as required) this work was not completed to a 
standard acceptable to DoCS. The Department advised that as a consequence of this, and 
other concerns relating to the service; it would facilitate an external review of the service in 
order to effect improvement with the service. 
 
On 31 March 2004, we wrote to DoCS and requested the terms of reference for the review, 
advice on who was conducting the review, the proposed timeframe for the review, and a copy 
of the review report on its completion. 
 
On 4 May 2004, DoCS provided us with a copy of Terms of Reference for the review, noting 
that the abolition of ATSIC would impact on the review timeframes. 
 
On 14 October 2004, we wrote to DoCS requesting an update on the progress of the review. 
 
On 17 November 2004, DoCS advised us that it has adopted the lead role to facilitate the 
review of ACS; that it has formed a review steering committee consisting of representatives 
from FACS, C’Wealth AG’s Department and DoCS. The initial steering meeting was scheduled 
for 25/11/04. We are advised by DoCS that at this meeting they would consider the project 
brief and proceed to seek appropriate consultants to conduct the review. We are further 
advised that the timeframe for the review will be negotiated with the successful consultants. 
DoCS anticipates the review will be completed by the end of the financial year. 
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Appendix 1: Committee Minutes 
 
Minutes of Proceedings of the Committee on the Office of the Ombudsman and the Police Integrity 
Commission 
Tuesday 30 November 2004 at 2.00pm 
Room 814/815, Parliament House 
 
Members Present 
Mr Lynch (Chair), Mr Breen, Ms Burnswoods (Vice-Chair), Mr Clarke, Mr Corrigan, Ms Hay 
and Mr Kerr  
 
In attendance: Helen Minnican, Hilary Parker, Pru Sheaves 
 

TWELFTH GENERAL MEETING WITH THE NSW OMBUDSMAN 
 
The Chair opened the public hearing at 2.05pm. 
 
Mr Bruce Alexander Barbour, New South Wales Ombudsman; Mr Christopher Charles 
Wheeler, Deputy Ombudsman; Mr Stephen John Kinmond, Deputy Ombudsman (Community 
Services Division) and Community and Disability Services Commissioner;  
Mr Gregory Robert Andrews, Assistant Ombudsman (General); and Mr Simon Justin Cohen, Assistant 
Ombudsman (Police), affirmed. Ms Anne Patricia Barwick, Assistant Ombudsman (Children and 
Young People) took the oath. The Ombudsman made an opening statement. The Ombudsman’s 
answers to questions on notice, excluding the confidential section of his answer to Question 8(i), were 
tabled as part of the sworn evidence. The Ombudsman also tabled the brochure Legislative Review 
and the NSW Ombudsman (November 2004). 
 
In order to assist discussion of the Committee’s Question on Notice No 9 concerning the Protected 
Disclosures Act, the Committee tabled a copy of the Premier’s correspondence to the Committee re 
the review of the Act, dated 13 October 2004. The Chair, followed by other Members of the 
Committee, questioned the Ombudsman and his executive officers.  
 
Questioning concluded, the Chairman thanked the witnesses and the witnesses withdrew. The hearing 
concluded at 3.40pm and the Committee adjourned until 3.45pm. 
 
…..
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Appendix 2: Premier’s Correspondence to Committee 
13/10/2004 
 
Tabled during the public hearing, 30 November 2004 
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